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FOREWORD 


Though “wage-earner’s life insurance” is not a category to be found in law books 
or actuarial treatises, the reality of the division which it implies is vouched for by the 
existence of two great branches of the life insurance business which owe their origin 
chiefly to the special needs of the working classes. The legal, economic, and social 
problems raised by Group and Industrial life insurance have become as important as 
any in the whole field. Yet these forms of insurance continue to live a kind of foot- 
note existence in the standard treatises. This neglect may be explained on a number 
of grounds—the humble status of the clientele involved, the inaccessibility of the 
relevant materials of research, the rapidity with which these branches of the business 
have developed. Perhaps it may be said that until recently the wage-carner’s life 
insurance has been too busy being born to present problems, This is particularly true 
of Group insurance, which has only with the last few years become a significant 
source of litigation. ; 

The present seems an appropriate time for a survey of the wage-carner’s life 
insurance. The President has recently proposed measures for mitigating some of the 
“major hazards of life.” Ambitious as is the scope of the legislation he has recom- 
mended to Congress, it does not include, except in an indirect and somewhat frag- 
mentary way, those hazards against which the worker has hitherto found his only 
protection in a life insurance policy. The loss of family income through the pre- 
mature death of the breadwinner and the financial loss which death itself brings in 
the form of burial costs remain in large part matters for individual initiative. Some 
insurance officials conceive that the program for social security may lead to a great 
expansion of the life insurance business by making the public “security-minded.” 
However much hope may tincture this particular prediction, it is certainly true that 
there are significant points of interaction between the President’s program and the 
existing institutions of Group and Industrial life insurance. If the aspirations con- 
tained in the program are realized they may so alter the status of the wage-earner as 
to affect the type of policy appropriate to his needs, and thus bring about fundamental 
changes in the insurance business. The government in its venture into new actuarial 
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fields may find itself retracing and perhaps profiting by the experience of the com- 
panies, usually miscalled “private,” which now offer the wage-earner some protection 
against the hazards of life and death. In any event, an interest in the existing 
mechanisms of insurance protection should be increased rather than diminished by 
the President’s proposals 

For the benefit of those unfamiliar with the nomenclature of insurance a word of 
explanation might be helpful. The life insurance business is customarily divided 
into three branches, Ordinary, Industrial, and Group. Ordinary and Group insur- 
ance are probably familiar. ‘The term “Industrial insurance” generally proves mis- 
leading to the uninitiated. It is simply Ordinary life insurance, cut down and re- 
modelled to fit a smaller purse. It is chiefly distinguished by the fact that premiums 
are paid once a week and are collected at the home of the policyholder. It is sold 
directly by an agent of the company—never through the employer. Since the 
premium collection system necessitates an accessible clientele and renders imprac- 
ticable rural solicitation, it is chiefly sold to the urban industrial classes. In this sense 
only can Industrial insurance be said to be industrial insurance. This branch of the 
business now has outstanding in this country about cighty million small policies, 
totalling in their death benefits over seventeen billion dollars. 

The term “wage-earner” as used in the title is not intended in any restrictive 
sense. What is meant primarily is the man with a small pocket book. The term 
was preferred to other expressions—“the poor man,” “the lower income classes,"— 
because they seemed to have about them an inappropriate flavor of condescension or 
euphemism. 

The content of most of the articles in the symposium is sufficiently indicated by 
their titles. In several cases, however, it is possible that the reader might be misled. 
Professor Patterson’s article, “The Distribution of Wage-Earner’s Life Insurance,” 
discuss the various mechanisms by which the wage-carner has been provided with 
life insurance. It may serve as a general introduction to the symposium. A descrip- 
tion of the way the Industrial life insurance business is conducted is contained in the 
article, “The Special Nature of the Wage-Earner’s Life Insurance Problem,” which 
also discusses the law peculiar to that branch of insurance. Though the article, 
“Group Life Insurance: Its Legal Aspects,” conforms to the implications of its title 
by placing primary emphasis on legal problems, Professor Hanft brings out in the 
course of his discussion some of the respects in which this form of insurance fails to 
meet the wage-earner’s needs, 


L. L. F. 














THE DISTRIBUTION OF WAGE-EARNER'S 
LIFE INSURANCE 


Epwin W. Patrerson* 


The distribution of wage-carner’s life insurance is the process of establishing and 
maintaining the legal relations of insurer and insured between the insurance carrier 
and the persons who need or desire such insurance. Roughly speaking, it is the 
selling of insurance. Analysis of the various distribution schemes which have thus 
far been employed indicates that the distribution process may significantly be sub- 
divided as follows: 1. Solicitation and persuasion of the prospect. 2. Information 
service, that is, the giving of reliable information as to the terms of the contract and 
impartial guidance as to its adaptability to the needs of the prospect. 3. Underwrit- 
ing service, including the selection of the risk (with or without medical examina- 
tion), the taking of the application, the delivery of the policy, and the collection of 
the first premium. 4. Collection of subsequent premiums. 5. Solicitation and per- 
suasion of the insured to continue premium payments. With due apologies to those 
readers who may, not unnaturally, have been misled into believing that the title of 
this article referred to the statistical distribution of policyholders among income 
groups, occupation groups, age groups, population areas, etc., it may be pointed out 
that an analogy is here suggested between the distribution of insurance and the 
distribution of ordinary merchandise. Whereas the two are scarcely comparable 
with respect to the production’ process, i.c., the process of economically producing a 
sound article, with respect to the distribution process one finds similar problems of 
economy and efficiency which are far from being satisfactorily solved. The present 
essay is intended to survey briefly some of the distribution problems of wage-earner’s 
life insurance. 

Since the purpose is to analyze these problems in terms which are not confined to 
any single institution (such as industrial life insurance, savings bank life insurance, 
government insurance) it is necessary to define what is meant by wage-earner’s life 


*A.B., 1909, LL.B., 1911, University of Missouri; S.J.D., Harvard, 1920. Associate Professor and 
Professor of Law at Columbia University since 1922. Adjunct Professor of Law, University of Texas, 
1915-17; Assistant Professor and Professor of Law, University of Colorado, 1917-19; Professor of Law, 
State University of Iowa, 1920-22. Author of The Insurance Commissioner in the United States (1927); 
Cases and Materials on Insurance (1932); Essentials of Insurance Law (1935). 

4 The term “production” is used by life insurance companies in a wholly different sense; that is, to 
mean the selling of insurance, especially of new insurance. 








4 Law anp ConTEMPoRARY Pros_eMs 


insurance. Historically, insurance means a scheme of risk-distribution whereby 
persons exposed to similar risks receive payments, in case of loss, from a fund 
derived solely from contributions made by the persons so exposed. In other words, 
insurance is here taken to mean a completely self-sustaining, unsubsidized plan of 
risk-distribution. To confuse profit-making with economic individualism is so easy 
that one may be pardoned for pointing out that life insurance is, in the United States 
today, typically not a profit-making business, but that it is individualistic in the sense 
of being self-sustaining. Insistence upon this definition will serve to indicate clearly 
when proposals for government insurance cease to be insurance and cross the line 
from individualism to paternalism, philanthropy or charity.? 

By /ife insurance is meant any contract to pay a named or ascertainable sum upon 
the death of a person. Here the possibilities include term insurance in its various 
forms, whole life insurance, limited payment iife insurance, and endowment life 
insurance, but not pure endowment contracts nor annuity contracts. Policies provid- 
ing for accidental death benefits may be included, but weekly indemnity benefits, 
whether payable only in case of accident, or in case of disability arising otherwise, 
do not fall strictly within the scope of the topic, although closely related institu- 
tionally. 

The term “wage-earner” obviously refers to those persons falling in the lowest 
income group. ‘This may be taken to include, roughly speaking, all of those whose 
annual income is below $2,000. These persons, with their immediate families, con- 
stitute fully seventy per cent of the population of the United States. If one excludes 
farmers and others who are technically not wage-earners but entrepreneurs (a dis- 
tinction of doubtful significance for the present purpose) and if one excludes further 
those persons (and their dependents) who are not engaged in industrial occupations, 
the percentage falls to about one-half. Exact figures are not, at this stage, important. 
Obviously the problem is of sufficient magnitude to justify the thorough study which 
the editor of this journal has sought to give it. It is important to understand what 
the problem involves. 

The question at issue might be limited to the most economical and effective 
method of distributing insurance on the lives of wage-earners. This limitation would 
bring out the social objectives of the study, which are presumably to determine how 
the economic Josses caused, to dependents and others, by the death of the wage- 
earner, can best be covered by insurance. Yet this restriction of the problem would 
exclude consideration of the large proportion of industrial insurance which is written 
on the lives of children and of others who are dependents rather than wage-earners. 
These policies, it is submitted, represent doubtful social values; yet they are paid for 


* Tested by this definition many of the proposals for unemployment insurance are not pure insurance, 
but are combinations of insurance and unemployment relief. This is not meant to depreciate their social 
value, but it does indicate the direction of social change. 

* Dr. Maurice Taylor, to whom we are indebted for much valuable information and analysis of the 
problem, estimates the potential purchasers of industrial life insurance at 62,000,000 in 1930. Tavtor, 
Tue Soctat Cosr oF INpustriat INsuRANCE (1933) 62 n. 
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out of the wage-earner’s income and presumably are what he (or she) wants. They 
surely cannot be ignored in an analysis of insurance schemes functioning on the pre- 

supposition of individualism. Individual incentives are unfortunately not identical - 
with social objectives. Here the problem bifurcates: 1. What is the most economical 

and effective method of giving the wage-earner the life insurance he wants? 2. What 

is the most economical and effective method of getting him to take what he ought 
-to want? 

The position here taken that the wage-earner’s wants and his needs diverge to a 
significant extent may be open to question. In the first place it may be argued that 
such a conclusion implies a Pharisaical or paternalistic attitude toward the wage- 
earner, who needs guidance from the more enlightened members: of the community 
(including especially the writer). But this objection is a specious one. Since insurance 
has long been subject to regulation and control by the state, and since the state can 
act, legitimately, only for social objectives, a proposal that the state do something, 
or refrain from doing something, which will promote the’ social objectives of wage- 
earner’s life insurance is no more paternalistic or socialistic than is any other proposal 
for state action (or inaction). Legislation affecting insurance of salaried workers 
and of those in the higher income brackets has likewise been aimed at, and can be 
justified only by, the attainment of social objectives. Even in the classical political 
economy of Adam Smith, the entrepreneur is not an end in himself but merely a 
means to satisfy the economic wants of society. This thesis is expanded in Ihering’s 
analysis of the legal order in terms of social levers, coercion and reward. It is true 
that, with relief rolls growing and income taxes mounting, the more ‘prosperous 
portions of the community are moved by incentives of self-interest to make the wage- 
earner thrifty and self-sustaining, but it is by no means impossible for enlightened 
self-interest to further the social good. 

A more serious objection to the position taken above is that the inferences, from 
which it is concluded that wage-earners’ wants differ from their needs, are based 
upon the experience of industrial insurance carriers, and may therefore merely repre- 
sent defects in their methods of distribution. Three factors of industrial experience 
stand out: 1. The large proportion of policies taken on the lives of children. About 
thirty-seven per cent of the industrial policy-holders in 1930 were under fifteen years 
of age, and about twenty-seven per cent were under ten.* 2. The large proportion of 
housewives whose lives are insured,® as well as those who procure policies on the 
lives of others.® 3. The extent to which funeral expenses afford the chief incentive to 
the procurement of the insurance, and absorb the greater part of the procecds.” 
From these facts one may conjecture the incentives which lead to the procurement 
and maintenance of this insurance. Among. them, it would seem, are fear of a 
pauper burial, love of a fine funeral, and an innocent desire to gamble a little on the 


*Id. at 56. *See Id. at 41, 
51d. at 59. " Ibid. 
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lives of the young. These are quite normal human motives, but they do not promote 
the social objective of protecting the wage-earner’s dependents, any more than does 
the large amount of insurance written on the lives of housewives.6 To pay for in- 
surance on the lives of dependents is not the most prudent use of the wage-earner's 
limited funds. Individual incentives do not parallel social objectives. 

Any proposal for an effective and widespread distribution of wage-earner’s life 
insurance must take account of these facts. Five different methods of distributing 
wage-carner’s life insurance have thus far been tried: 1. Industrial life insurance sold 
through paid solicitors. 2. Fraternal insurance sold through lodges, sometimes with — 
payment of compensation to solicitors. 3. Government insurance sold through post- 
offices (England and Japan). 4. Savings bank life insurance (Massachusetts). 
5. Group insurance sold through employers.® It is not assumed that these five plans 
are designed to reach the same persons, nor that any one method of distribution 
would be most effective for all wage-earners. 

In the United States industrial life insurance is the only one which has come near 
blanketing its field. In terms of proportion of insured persons to the possible total 
of policyholders it has been successful, and this success has been maintained relatively 
better than in the case of ordinary life insurance, during the trying depression years. 
As a mere feat of sales organization and salesmanship the amazing growth of this 
business during the past thirty years excites admiration. Yet the price of success has 
been appalling. The cost cf solicitation and collection (including supervisors’ 
salaries), despite improved efficiency in methods'® and despite the absence of any 
incentive to make profits"? continues to absorb an inordinate proportion of the 
premium income.’* In estimating the cost, one must not overlook the restricted 
non-forfeiture values of industrial Policies.t® Moreover, the industrial insurance 


* Of course the death of the housewife causes economic loss, in funeral expenses and in the loss of 
her services, hence this insurance is not valueless. 

* A sixth method, group insurance sold through labor unions, is described in the article by Mr. Hedges 
in this issue, Labor's Interest in Group Insurance, infra, yp. 94. 

2° The percentage of premium income spent on commissions and salaries by companies hing business 
- gn New York decreased from 29.6 in 1921 to 19.6 in 1931. (TayLor, op. cit. supra note 3, 175). In 
Massachusetts a Comparable percentage decreased from 30.99 in 1924 to 22.71 in 1 1933. (Casner, Mas- 
sacnuseTts Savincs Bank Lire INsuRANCE, 19.) 

"The three largest companies, which do about 75 per cent of the total industrial business (Tayzor, 
op. cit. supra Note 3, 420) are mutual companies. Of course, the manager’ s incentive to increase his own 
compensation is not to be overlooked. ; 

*Inordinate when compzred with the expense ratio of ordinary life insurance, which decreased from 
14.1 to 12.8 (cf. Taytor, loc. cit. supra note 10) or when compared with that of Massachusetts Savings - 
Bank life insurance, which was 6.10 per cent in 1924 and § per cent in’ 1933 (Casner, Joc. cit. supra 
note 10). Of course the higher rate of mortality among industrial policyholders partly accounts for the 
higher premiums (Macrean, Lire Insurance (2d ed. 1932) 358). : 

*Non-forfeiture benefits are those accruing to the policyholder when the insurance for the face 
amount of the policy terminates due to non-payment of premiums. These benefits are: 1. Extended term 
insurance for the face amount, the term of which is based upon the amount of the premiums paid. 
2. Paid-up insurance, unlimited as to term but reduced in amount. 3. Cash-surrender value. As a 
general rule industrial policies provide for the first two in case of cessation of premium payments after 
the policy has been in force three years, and for cash-surrender value only after ten years. (Taytor, op. cit. 
supra 88, 91.) - In ordinary life policies (excepting term) cither of the three benefits is payable after two 
or three years. (MACLEAN, Op. cit. supra note 12, 150). ; 
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organization seems better adapted to get the policy sold than to keep it in force. 
The striking lapse ratio in industrial insurance has long been a source of worry to 
company officials; it persists in spite of the pressure exerted upon the local solic- 
itors.'* Industrial life insurance has mounted, like the frog in the old arithmetic 
problem, by jumping upward three feet and sliding backward two."® 

To examine fully the merits and demerits of industrial life insurance is beyond 
the scope of this article. The industrial companies have succeeded in persuading the 
industrial wage-earner to buy insurance. They have only partially succeeded in 
getting him to take the kind of insurance he needs most, or to take an amount of 
insurance even moderately proportionate to the needs of his dependents in case of 
his death. It is easy to conclude that this is due to faulty methods of distribution; 
but it seems equally due to the intractability of the prospect. The assumption that 
all men will act in accordance with enlightened self-interest is still only an assump- 
tion. 

Fraternal insurance offers the possibility of reducing distribution costs by luring 
the prospect into the insurance trap through amateur solicitation, aided by social and 
lodge features. Yet the relative decline of fraternal insurance during the period 
when industrial insurance was growing rapidly, and also during the period when 
fraternal societies were required by law to promise no more than they could perform, 
indicates that its apparent success around the turn of the century was not based upon 
a distribution plan which should be emulated. The phenomenal growth of fraternal 
insurance during the last quarter of the nineteenth century was due more to unsound 
rates than to superior methods of distribution. 

In England the distribution of life insurance in small amounts through local post- 
offices proved unsuccessful, and was abandoned after forty-three years. Here, as in 
the case of the languishing Belgian experiment, the failure to attain effective distribu- 
tion seems due to lack of salesmanship."® Although in Japan government life 
insurance, issued in small amounts through post-offices, has attained wide dis- 
tribution, there seems no reason to believe that the wage-earning population of the 
United States would be induced to procure life insurance frem post-offices even if it 
were made a government monopoly, as it is in Japan.’? The wage-earner can get 
along without life insurance better than he can get along without postage stamps. 
The postal: savings banks, as agencies of distribution, could probably be adapted to 

™ By special compensation based upon the net weekly increase in the number of his policies in force, 
TAYLOR, Op. cit. supra note 3, 122. 

Of the various ways of exhibiting the extent of lapse for non-payment of premiums in industrial 
insurance, the most striking is by presenting the ratio of lapsed policies to new policies written (in terms 
of the amounts of insurance). The best year for industrial insurance was 1920, when the ratio was 41.9 
per cent. In 1930, it was 76.1 per cent, and in 1932, 111.4 per cent. (A smaller percentage is obtained if 
the total amount of insurance in force is taken as the base. See Taytor, op. cit. supra note 3, 140-142.) 
In Massachusetts, the corresponding figures for industrial insurance were 74.9 per cent (1930) and 107.45 
per cent (1932) as compared with 1.20 per cent (1930) and 2.63 per cent (1932) for savings bank 
policyholders. 


” Sce TayLor, op. cit. supra note 3, 321-323. 
1d. at 324. 
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accomplish all the objectives of a sound distribution plan except that of bringing in 
the customers. There is no reason to believe that they would be more successful 
in quantity distribution than have been the savings banks of Massachusetts. More- 
over, the constitutional power of the federal government to engage in such a project 
seems highly questionable. 

The Massachusetts Savings Bank Life Insurance plan has proved both sound 
and economical. The policies are issued by savings banks, but are buttressed by a 
guaranty fund which gives them the risk-spread of statewide operation. The policies 
are sold through clerks in savings banks and trust companies (not all of which issue 
policies) and to some extent through employers. No paid solicitors are employed, 
and the percentage of premium used for expenses is far less than in the case of 
industrial life insurance, or even of ordinary life. The rate of mortality is lower 
than that among industrial policyholders, partly because a medical examination is 
required.!® The lapse ratio is extremely low, showing that the insurance stays sold. 
The wage-earner gets what he wants and, so far as one can tell; what he ought to 
have. In many respects it is an ideal plan. And yet the question remains open 
whether it will ever succeed in reaching a majority of those in the lower income 
levels of the wage-earning population. The average policy in force under the Mas- 
sachusetts plan is around $900, as compared with around $200 for the average indus- 
trial policy. The total amount of insurance in force is only about one-tenth of the 
amount of industrial life insurance in force, and the total number of policies is cor- 
respondingly about two per cent of the total of industrial policies in Massachusetts. 
The savings bank plan has been in operation twenty-five years and during the past 
five years, at least, it has had good publicity. It has the influence of its illustrious 
author, Mr. Justice Brandeis. It has been endorsed both by employers’ associations 
and by the American Federation of Labor and has the disinterested support of a 
voluntary association. Two instructors are employed to visit factories and explain 
the plan. Despite sound management and sound distribution methods it has failed 
to reach a very large segment of the wage-carning population. What more can be 
done? 

The employer as an agency of distribution offers hopeful possibilities. The 
expense of solicitation and persuasion, and of premium collection, can be kept low. 
‘The employer has an interest in having the lives of his workers insured, and in 
giving them sound guidance as to the protection which they need. The personnel 
departments of large industrial concerns, already familiar with workmen's compensa- 
tion insurance, can be adapted to give this guidance. Moreover, insurance through 
the employer may reach hazardous occupations and low income groups not reached 
by the Massachusetts plan, Yet it remains to be seen whether even the larger em- 
ployers will voluntarily undertake this service for their employees, and whether the 


Orly a small percentage of industrial policies are issued upon medical examination. 
*” Unfortunately, no figures are available, in either case, as to the average amount on each life insured; 
but it seems a fair inference that industrial policyholders are in a lower income group. 
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employees will codperate.?° A statute requiring the employer to apply the check-off 
to life insurance premiums would be of doubtful constitutionality since, unlike work- 
men’s compensation, the wage-carner’s life insurance bears no necessary and direct 
relation to industrial risks. 

The conclusion to be drawn from this sketchy analysis of distribution agencies 
may be that wage-earner’s life insurance, as above defined, is socially necessary but 
economically impossible. Having ventured so far in the réle of the critic, one may 
as well venture further in the réle of the prophet. Industrial life insurance will con- 
tinue as a going concern for some time to come. The managers of these enterprises 
are not oblivious to their social responsibilities; and yet they cannot, in the face of 
competition, make their insurance more effective to attain social objectives without 
the aid of the state. Gresham's law, or a principle corresponding to it, operates in 
the field of insurance much as it does in the field of currency. The history of insur- 
ance legislation shows that it has been most effective where it drives out bad in- 
surance in order that good insurance can thrive.?* Here too, legislation-could curb 
the excesses of salesmanship. For instance, a statutory prohibition of insurance on 
the lives of children under ten would enable the industrial carriers to concentrate 
upon satisfying the genuine needs of the wage-earner for life insurance. Again, the 
abolition of weekly premium collections** would surely reduce the expense ratio, 
Yet an irreducible minimum of expense will remain, and industrial life insurance, 
like other economic institutions, must yield ground to a less wasteful institution, 
whenever an equally effective one appears. For this reason the extension of the 
Massachusetts savings banks plan should be encouraged in all states which have both 
an insurance department adequate to the task of supervision and savings banks able 
and willing to take on this work. Its extension to other states must be accompanied 
by active propaganda if even a moderate success is to be attained. 

The legitimate extension of wage-earners’ life insurance will, it is believed, 
eventually be limited by the amount which the wage-carning population will absorb 
without the excessive distribution costs and the terrific lapse ratios which now prevail 
in industrial insurance. That portion of the lower income group*® which can be 
persuaded to take a pitifully inadequate amount of insurance only at an excessive 
cost of persuading them to take it should be denied this luxury. They can better 
be given economic security in the same manner as those who cannot afford any 
insurance, namely, through a program. of social relief. The distribution of wage- 
earner’s life insurance must be adjusted to this larger program, when it comes. 


® A question too involved for discussion here. Group insurance has aroused laber opposition because 
it penalizes the employee who quits. 

" The writer has presented this thesis in the article Insurance Law and Regulation, 8 E: cyc. Soc. Sct. 
(1932) 106, 112. 

™Such a statute could not impair the obligation of existing contracts; but in view of the high lapse 
ratio, a statute operating prospectively wouid in a few years eliminate most of the weekly premium 
contracts. 
* E. g., the domestic servant group. 














THE SPECIAL NATURE OF THE WAGE-EARNER'S 
LIFE INSURANCE PROBLEM? 


L. L. Futrer* 


The assumpcion that the wage-earner’s life insurance problem has a special nature 
need not derive from any sentimental concern for the welfare of the “lower classes.” 
A distinction between economic classes is institutionally imbedded in the business of 
insurance itself. It forms the basis for an enormous branch of that business, Indus- 
trial insurance—a branch which now has outstanding policies totalling in their death 
benefits more than seventeen billion dollars. For this reason a symposium on the 
problem of the wage-carner’s life insurance can hardly be regarded as falling in the 
class of those discussions which create for the first time the “problems” toward the 
solution of which they purport to be directed. The problem of the wage-carner’s life 
insurance exists and is being attacked every day by the insurance companies—whether 
symposia are written about it or not. 

What is attempted in this article is an analysis of the ways in which the problem 
of providing suitable life insurance for the wage-earning classes differs from the 
problem of providing suitable life insurance for those possessing higher incomes. 
The discussion will not be confined to the mechanics of distributing life insurance 


2A word or two might be appropriate concerning the circumstances under which this article came to 
be written. In the editorial planning of the symposium an effort was, of course, made to secure a well- 
rounded discussion which, in one way or another, would touch on all the more obviously significant 
aspects of the general subject. It was, however, impossible to be certain in advance that this object would 
be achieved. Some risk of incompleteness is inherent in the symposium form. When the other articles 
were all in his hands the special editor felt that they left insufficiently explained the law and practice of 
Industrial insurance. Though this hiatus was due in no sense to the fault of other contributors, it was felt 
that it impaired the usefulness of the symposium for the general reader. In consequence this article, 
originally planned as a short introduction to the symposium, was expanded in an attempt to fill the 
breach. Since it was prepared in some haste it can make no pretense to scholarly thoroughness. 

The statements concerning insurance practice are made on the basis of a variety of sources of infor- 
mation. Personal visits to insurance offices, correspondence with insurance officials and insurance com- 
mussioners, the writer's own inferences, have all contributed to the result. Most of the statements which 
purport to describe definite and existing practices are believed to be accurate though there was, in view 
of the haste with which the article was prepared, some possibility of misinterpretation or mistaken inference. 

A number of persons actively engaged in the insurance business have been very helpful, and it is a 
source of regret to the writer that it seems inadvisable to identify here those to whom he is indebted, since 
to do so might invite crroncous inferences concerning the derivation of particular statements. 

*A.B., 1924, J.D., 1926, Stanford University. Professor of Law, Duke University, since 1931. Special 
Editor of this issue of Law and Contemporary Problems. Contributor to legal periodicals. 
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protection, but will take into account problems which may be regarded as inevitable 
by-products of that process—for example, the problem of an adequate and just dis- 
position of disputes. Throughout I have made an attempt to separate those factors 
which are intrinsic in the wage-earner’s position from those which may result from 
the present practices of. the insurance companies. For example, I have raised the 
question whether the weekly premium collection in the home is a necessary feature 
of any scheme of wage-earner’s insurance or merely has that appearance because it is 
institutionalized in the practice of the Industrial companies. It is obvious that a 
question of this sort necessarily implies an appraisal of existing company practices. 
Even in an article which purports to be primarily analytical—as this one does—it is 
impossible entirely to separate analysis from criticism. In one or two instances I 
have not hesitated to go completely beyond the scope of analysis for the purpose of 
making concrete suggestions for reform. ° 

As was pointed out in the Foreword the term “wage-earner” is not here used in 
any technical or restrictive sense. The reader may substitute for it, if he wishes, 
“lower income classes,” “working classes,”- “the underprivileged,” or simply “the 
poor”—whichever accords with his tastes or prejudices—remembering always that 
we do not refer to a submerged minority but to a class large enough to include about 
half our population. It should be emphasized that the line of division implied is 
economic, not “social.” This does not mean that a realistic account of the special 
insurance problems of the lower economic groups can ignore the fact that differences 
in money income may result in, or be associated with, differences in social customs 
and intellectual training. Because insurance as an institution intimately concerns 
the personal life of the insured and particularly his family life, these collateral con- 
sequences of wealth—or the lack of it—must be taken into account. Any attempt, 
prompted by an impulse of euphemism, to gloss over the ‘importance of economic 
distinctions would be out of place in an onlin of this sort.” 


Tue Cost oF THE WacE-EarneER’s INSURANCE 


The problem: of the cost of wage-earner’s insurance has been raised principally in 
connection with Industrial insurance. It is generally admitted that this type of insur- 
ance costs more than Ordinary insurance though opinions differ as to just how much 
more it costs. The difficulty arises, as Professor. Oglesby shows i in his article,* from 
the fact that the tre are various methods of calculating the cost. : 

One insurance official has calculated that “it is possible to secure at the outset, 
on the average, 39 per cent more standard Ordinary insurance than Industrial for 


*One further possible source of misunderstanding should perhaps be anticipated. It is unfortunately 
true that one cannot speak cf a “wage-carning class” without implying a fixity of outline ai." an identy 
of interest for which there exists no real counterpart in the actual social world. In this article I should 
like it understood that the terms “wage-carner,” “lower economic classes,” and the like are used as 
convenient ellipses for a reality much more complex and fluid than that which they seem, standing alone, 
to imply. The ambiguity of these terms is such that one might with some justification attempt a redefini- 
tion of them for each new aspect of the problem discussed. This is, however, scarcely practicable. 

*The Case Against Government Life Insurance, infra at p. 129. * 
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an identical initial premium.”* But, unfortunately—from the standpoint of one 
attempting to compute the cost of insurance—we cannot assume that the policyholder 
will die as soon as he buys his policy. Various things may happen to him and his 
policy which complicates our calculations. Two things are, however, clear: (1) The 
additional cost of Industrial over Ordinary insurance decreases if the policyholder 
lives and keeps his policy, so that the longer his policy is in force the more nearly 
on a parity he becomes with the Ordinary policyholder. This is because, in the better 
Industrial companies at any rate, dividends are higher than in the Ordinary branch.° 
(2) On the other hand the lapse rate in Industrial insurarice is higher than in Ordi- 
nary.. This means that there is a greater likelihood that the premium payments of 
the Industrial policyholder will turn out to be—for him as an individual at any 
rate—an outright loss.*. 

Dr. Taylor offers certain figures relevant to the cost of Industrial insurance which 
eliminate the difficulty involved in computing the direct cost to the policyholder. 
He calculates that for every dollar. paid in premiums between 1911 and 1932, Indus- 
trial policyholders received in various forms (death claims, matured endowments, 
dividends, disability benefits and cash surrender values) 45 cents. The Ordinary 
policyholder received, on the other hand, 68 cents.’ These figures, of course, ignore 
the amount held in reserve which should properly be included. Taking the same 
years and adding the amount held in reserve the Industrial policyholder’s dollar 
“realized” 84 cents. The corresponding figure for Ordinary insurance is $1.07. 
Another relevant calculation is the following. In 1932, 19.6 cents out of every dollar 
paid for Industrial insurance went. for salaries and commissions, as ‘compared to 
12.8 in the Ordinary branch.® 
In what follows I have attempted to answer the question: To what extent is a 
higher cost intrinsic in any form of unsubsidized insurance for the wage-carner? 


The Economic Disadvantages of Being Poor. 

When one attempts to analyze what it is that distinguishes the lower economic 
classes from other classes he very soon errives at the conclusion that it lies chiefly in - 
the fact.that they have less money. As applied to insurance this means that they 
can buy less insurance. This in turn explains why it is that they must pay propor- 
tionately more for the insurance they do buy. In this, insurance does not differ from 
any other commodity. The man who is able to buy a bushel of potatoes is likely to’ 
get a better price than the man who is able to buy only a pound. An analysis of the 

*Kineke, Some Aspects of Modern Industrial Insurance (1932), 21 THe Recorp, Am. INst. oF 
Actuaries, 23, 28. 

* Ibid. 

°“I€ we parallel the two sets of policies on the basis of the much more common experience of policy 


termination by surrender rather than by death or maturity, the Industrial policyholder is found to be 
incomparably worse off than his Ordinary brother.” Taytor, THe SoctaL Cost oF INpusrRIAL INSURANCE 
(1939) 183. 

"Id, at 341. 

® [bid. * Id. at 339. 
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reasons why this is true is hardly called for here. It will suffice to point out that the 
proportion of the cost of insurance appropriated to “overhead” normally increases as 
the size of the policy decreases, unless some change in the manner of handling small 
policies intervenes to counteract this tendency. Even where economies are effected 
in the administration of small policy business, as through the elimination of the 
medical examination and loans: off teserve values,?° the fact that certain expenses 
(e.g. those connected with routine office records) remain relatively fixed prevents 
these economies from counteracting the general tendency of overhead to weigh more 
heavily on the small policy. 

In a sense the Industrial policyholder suffers from the division of the insurance 
business into Industrial and Ordinary. Many businesses knowingly sell services or 
commodities in petty quantities at a loss, because it is impracticable to establish a 
differential scale of prices or because it is feared that to do so might arouse resent- 
ment. In such cases the large purchaser is an unwitting subsidizer of the small pur- 
chaser. If it were not for the separation of the insurance business ino branches the 
small policyholder might conceivably enjoy a similar subsidy, as, indeed, the holder 
of the minimum Ordinary policy (usually $1000) does to some extent under the 
present system. But it is, of course, quite unlikely that this division of the insurance 
business will be undone. If anything, business reform may be expected to take the 
direction of making each branch of the business pay its own way—something which 
usually, though not always, works to the disadvantage of the little fellow. 


Wage-earner’s Insurance and the Death Rate 


The mortality experience among Industrial policyholders has been considerably 
higher than that ia the Ordinary branch. As a crystallization of this experience there 
exists a Standard Industrial Mortality Table.’' IE it is true that this difference in the 
death rate is due to the conditions under which the Industrial policyholder lives,’ 
or conceivably, to a difference in native physical endowment,'® then—so long as he 
is unassisted by a subsidy and his insurance constitutes a separate branch of the 
business—the wage-earner will have to pay a higher price for his insurance. An 
improvement in the general standard of life, or a spread of the knowledge of the 
principles of hygienc, may, of course, to some extent alleviate the wage-carner’s 
disadvantage in this respect.'* 

The higher mortality in the Industrial branch is, of course, contributed to by the 
fact that Industrial policies are ordinarily issued without medical examination. 

* The companies do not make loans on Industrial policies chiefly because of the disproportionate cost 
which would be involved in keeping track of small advances, but also perhaps because of a feeling that 
to grant such loans might be to tempt the prodigal. 

™* TayLor, op. cit. supra note 6, at 161. 

4 Woops, THe Soctococy oF Lire Insurance (1928) 106. : 

* See the comments on the relation between occupation and mortality in Tayzor. op. cit. supra note 6, 
at 57-58, referring to the studies of Dr. Dublin. 


“Certain of the companies, notably the Metropolitan and the John Hancock, spend large sums on 
health and welfare work. See id. st 275-296. 
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Since this method of underwriting probably effects a net economy in the conduct of 
the business, the extent to which the death rate in Industrial insurance is increased by 
its non-medical character can be ignored in a discussion of the cost of insurance. On 
the other hand, if the companies neglect inexpensive non-medical safeguards against 
bad underwriting, or, worse yet, if their practices and methods of compensating agents 
encourage bad underwriting, then the worker may justly complain that he pays too 
much for his Industrial policy. 

In the matter of selecting risks the plain fact is that in the Industrial branch the 
sole judge of the applicant's fitness for insurance is ordinarily the agent, an untrained 
aad poorly-paid individual whose earnings depend on “keeping his debit on in- 
crease.” The danger here involved is well known to the companies. An official of 
one of the southern Industrial companies said in an address before the Industrial 
Insurer’s Conference: 


“With my company as with many Industrial insurance companies which originally 
started with the weekly health and accident business,’® inspections in the past were not 
given their proper place in the company’s underwriting. Applications were written with- 
out the agents sccing the risks; in many cases the information given on the application was 
furnished by the beneficiary, who in most cases attended to the payment of the premiums, 
and who was vitally interested in collecting the claim. Applications were written without 
requiring any signature other than that furnished by the agent writing the business. I 
have heard many old-time underwriters say that they would be perfectly willing to do away 
with the application entirely and write all business from a list of names, ages and premiums 
furnished by the agent. ... 

“On one debit where we inspected ten policies that had been in force for three months 
we found that out of this ten, six were in bad health at the time they were written, one 
of them being in a hospital in an adjoining city and about to die. This was an extreme case 
of bad urderwriting.”?¢ 


In combatting this evil some of the smaller companies have resorted to the 
practice of employing an independent agency (usually a credit organization) to 
investigate their risks. A report of the results of one such investigation is worthy of 
quotation: 


“An analysis of . . . 1,000 Industrial inspection reports brought out the following in- 
formation: 12% of the applicants were not aware of the insurance; 18% of the applica- 
tions were signed by persons other than the applicant; 794 of the cases showed a dis- 
crepancy in age; 13% disclosed definitely unfavorable health of the applicant. . . . 

“[One case involves] a negro whose age, as given by the company, is 50. Our inspec- 
tor reports from a personal interview that this man is 85 years old and looks it; that he is 
very decrepit, suffers from rheumatism, and that both legs were swollen at the time of 
the interview. It is further stated that his daughter, the beneficiary, took out the insurance 
without the knowledge of the old man and our inspector remarks that the poticyholder 
will not live six months.”27 

* Author's note: A great many of the smaller companies doing business principally in the Middle West 
and South developed out of concerns which originally did only a health and accident business. This 
origin has to some extent affected their standards and practices. 

* Address of Mr. W. R. Lathrop reported in INpusrriat Insurance, November, 1933, p. 9 and p. 20. 
™ Smith, Inspection Reports on Industrial Applicants, IwpustRiat INsuRaNce, September, 1931, Pp. 5- 
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One might be inclined to conclude from this evidence that the higher mortality 
experience of the Industrial companies may be due to their own lax methods rather 
than to the fact that the wage-earner fails to get enougi: vitamins.’® However, 
several things may be said in defense of the companies. First, the practices men- 
tioned above are not necessarily typical of all companies, and it is significant that in 
each case the facts were revealed as the result of an effort to correct existing abuses, 
It must, however, be admitted that there is a limit to what can be accomplished by 
inspection and supervision and that even the best run companies are, in the matter 
of selecting risks, to some extent at the mercy of their agency forces. Secondly, 
whatever steps are taken to correct this evil will, in all likelihood, cost money and 
this cost will be charged to the policyholder.’® Téirdly, the present lax system does 
often provide for the man who would otherwise be deprived of insurance, i. ¢. the 
sub-standard risk—even if it lets in with him an occasional swindler and charges the 
cost of both to the honest and healthy policyholder. Fourthly, not all of the bad 
risks zccepted by the agent mean a loss to the company. The company, relying on 
the warranty of sound health contained in the policy, may refuse to pay the death 
benefit in cases of patent fraud and may even bring a suit to have the policy can- 
celled during tho life of the insured. Of course, there is normally a time limitation 
on this privilege of the company imposed by the policy itself. Because the reputation 
of failing to meet policy claims is a very injurious one for any company, the com- 
panies are somewhat reluctant to take advantage of this method of reducing the 
loss occasioned by bad risks. Nevertheless this method of undoing the effects of 
bad underwriting and thwarting fraudulent claims is a significant factor in reducing 
the cost of Industrial insurance, at least through its moral effects in discouraging the 
speculator.?° 


* The higher mortality rate among Industrial policyholders may sie be due in part to an adverse 
selection of risks arising out of the high lapse rate in that form of insurance. Taytor, op. cit. supra note 
6, at 164. The mortality rate is also increased by the fact that a greater percentage of female lives are 
insured under industrial policies. 

* One insurance official estimates that a thorough examination of each risk would require at least the 
work of one investigator for half a day. He goes on to say, “If we pay our investigators $30 a weck, 
handled 12 cases a week, we have $2.50 a claim. The Prudential therefore, would be paying $10,000,000 
a year additional to investigate these policics, some of which would have a five cent premium, and no 
more, paid on them. That would be an impossible situation as anyone can see.” Statement of James F. 
Little, Hearing before the Sub-Committee on Insurance and Banks of the Committee on the District of 
Columbia, United States Senate, on S. 1903, 71st. Cong., 3rd. Sess., Dec. 19, 1930, p. 90. (The report of 
this hearing, occupying 130 pages, is a mine oad information, and ew concerning Industrial 
insurance.) 

™ At one time one ‘of the large insurance companies writing Ordinary insurance experimented with a 
policy which was incontestable from the date of its issue. It experienced avery high mortality and 
suffcred severe losses in consequence. Of course, the experience of this one company does not mean that 
the same thing would happen if all companies adopted the plan simultancously, since this company 
undoubtedly attracted bad risks by the fact that its policy offered them a peculiar advantage. On the 
other hand, the general adoption of a policy incontestable from issue might lead to a great increase in 
speculative insurance, already a very serious evil in the Industrial branch. (“Speculative insurance” refers 
to the situation where one person pays premiums on the life of another in the hope of an early return on 
his investment—a hope usually justified by the condition of the insured.) 
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The Cost of Selling and Service 

The cost of insurance includes a selling cost. Even the man who is eager to buy 
insurance and would gladly have gone to a central bureau and made application for 
it—if there is such a man--has to pay for being “sold.” Part of his premiums go, 
directly or indirectly, to the agent as a commission for effecting the sale. Though 
there are important differences between Industrial and Ordinary insurance in the 
manner in which the agent's compensation is computed,** there is no denying the 
fact that in both systems one of the major activities of the company’s personnel 
consists in “production,” é.¢. the selling of new policies, and that this activity is 
financed by the policyholder. The effect in both systems is that the man who is 
hard to sell, who requires repeated visits and the application of some of the more 
recondite principles of salesmanship, really receives a service for which he fails to pay 
the full cost. His insurance is partially subsidized at the expense of the willing 
purchaser. Whether there could be devised some more equitable or less expensive 
method of overcoming sales resistance is a problem which lies beyond the scope of 
this paper. Professor Oglesby argues from the experience of foreign governments 
that agents and salesmanship are necessary to the success of any kind of life 
insurance.?? . 

But the Industrial policyholder not only pays the expense of effecting the initial 
sale; he pays for a subsequent service which is unknown to the holder of Ordinary 
insurance. With only the aid of a very distastefully phrased printed reminder the 
Ordinary policyholder must on his own initiative scrape together his premium pay- 
ments once, twice, or four times a year and mail them off to the company. The 
Industrial policyholder, on the other hand, enjoys the luxury of a we. “ly visit to his 
home where the premiums are taken from him in painless driblets. This service 
necessarily costs something and the policyholder pays for it, though how much he 
pays is apain a matter of dispute. 

Is the weekly premium collection at the home a permanent and intrinsic feature 
of wage-earner’s insurance? The Industrial companies generally assume that it is. 
Not only is their business conducted on the assumption that premiums will ordinarily 
be collected at the home but it is the official policy of some companies to discourage 
in every way possible “office pays.”** 

The following arguments have been, or may be, made in defense of the weekly 





™ For an explanation of the mode by which Industrial agents are compensated, see Taytor, op. cit. 
supra note 6, at 122-123. To prevent the agent from writing poor business which would be quickly 
lapsed his compensation depends in part on his increasing the total number of premium-paying policies on 
his “debit.” (“Debit” means in this connection the territory allotted to him.) How much this con- 
tributes to conservative selling by agents is doubtful. The fact still remains that the agent who writes 
ten policies of which six quickly lapsd is ahead of the agent who writes four policies of which only one 
lapses. On this point see the Draft by Mr. Sidney Webb of the Report of the Sub-Committee of the 
Fubian Research Department on Industrial Insurance, cited in id. at 157. 
™ The Case Against Government Life Insurance, infra at p. 127. 
® The Metropolitan is an exception. It offers a 10 per cent discount for payment at the office. 
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collection at the home.?* First, the Industrial policyholder is unaccustomed to 
accumulating sums large enough to pay a quarterly or semi-annual premium. It 
would be difficult for him to effect this accumulation with safety because he does 
not ordinarily have a bank account. Since the premiums must be collected weekly, 
the visit of the agent to the home is about as cheap a means of accomplishing this 
collection as any that could be devised. The Industrial agent is not, after all, a very 
high-salaried functionary.?5 Secondly, it is probable that the enormous volume of 
sales of new Industrial business is made possible, indirectly, by the premium collec- 
tion system. One of the principal problems of the house-to-house salesman is to 
secure an entrée into the prospect’s home. One recalls in this connection the in- 
genious devices used by those selling household appliances,—offers of free inspection 
service, “introductions” from neighbors, gifts of vegetable brushes and the like. The 
fact that the sale of an Industrial policy involves the purchaser in a commitment of 
only a few cents and can often, therefore, be effected almost casually, added to the 
fact that the agent has thereafter an excuse for revisiting the prospect’s home, greatly 
simplifies the merchandising of Industrial insurance. Since the policyholder may 
lose his enthusiasm for insurance almost as soon as he has paid the first premium, the 
subsequent calls of the agent may in fact be sales visits though they are tactfully 
masked as “service.” That this merchandizing method is costly is shown by the 
huge lapse rate in Industrial insurance. But there is little reason to doubt that it has 
made possible the enormous expansion of the business.*® Thirdly, what has just 


“In this and in other places where I have attempted to outline the arguments which may be 
advanced for existing company practices I am not attempting to state the official view of any company. 
To some extent the arguments outlined are based on my own inferences as to the reasons back of existing 
company practices. 

*“A great many individuals have the idea that Industrial insurance is very expensively conducted as 
compared with Ordinary, and it is frequently stated that the collection of weekly premiums at the homes 
of the insured adds greaily to the cost of carrying on the business. The real fact of the situation is that 
when premiums are to be collected in very small units, the house to house collection by the agents of the 
company represents a real economy over any possible alternative form of collection.” Kincke, supra 
note 4, at 26. It will be noticed that Mr. Kincke assumes that the premiums must be collected. 

™ What is said in the text is not intended as a description of the only sales technique used by 
Industrial agents, but as that of a method which is always temptingly available. Of course, the better 
companies make every effort to get their agents to write only business of the type which offers, from the 
beginning, some likelihood of sticking. 

One bit of trade slang is significant in this connection. An Industrial agent who is attempting to sell 
insurance in homes where he has no entrée through the collection service is said to be “on cold canvass.” 
This phrase expresses the agent’s aversion to the effort required to pry into new homes not on his regular 
collection route, and the non-official literature is filled with admonitions to the agent not to be afraid 
of “cold canvass.” The same psychological twist may also tend to explain why agents sometimes sell 
insurance to the same family in enormous quantities, sometimes as many as twenty or thirty policies to 
a family. 

“Most experienced agents always carry with them plenty of the most attractive literature issued by 
their company, advertising cards, or any little novelty which will serve to bring them into the house—for 
the great art in straight canvassing is to get into the house. . . . Men do not know what it means to 
ring the door bell of a strange house and inquire about life insurance. That takes courage of the deep- 
dyed order, the courage of the true, determined man who . . . quictly makes up his mind to get the 
best of the difficulties which lie in his path and succeed through surmounting them.” AckeRMAN, 
InpustRiAL Lire INsurANcE (1926) 105, 107. 
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been said makes it clear that it isa mistake to regard the weekly call of the agent 
as representing a collection service merely. The so-called “collection” cost is in part, 
and perhaps in large part, a selling cost. - Fourthly, the weekly visit constitutes a 
service of some value to the policyholder because it enables him to have answered, 
conveniently and without delay, any questions he may have concerning his policy. 
In this way correspondence and visits to the office are eliminated.2* This is par- 
ticularly important, it is said, when it is recalled that the average Industrial policy- 
holder is—assuming he can read and write—unaccustomed to dealing with business 
matters by correspondence and not always in a position to arrange his affairs so as to 
make possible protracted waits and conferences in an insurance office. (The im- 
portance of this service, on the other hand, would seem to be considerably diminished 
by the fact that the Industrial policyholder will seldom have any occasion to ask 
questions about his policy.) Lastly, through his weekly visit the agent gains an in- 
sight into the state of the insured’s household which is very valuable to the company. 
The knowledge thus gained enables the company to guard against speculative 
insurance and overinsurance.** It enables the company to detect, and often to pre- 
vent, “twisting.”*® The insight into the insured’s affairs gained through the weekly 
visit may also be valuable when the time comes to pay the death benefit. The dis- 
cretion vested in the company under the “facility of payment” clause*® is thus guided 
by an intimate acquaintance with the insured’s affairs and a quick and just settlement 
is made possible. There is no doubt that this last group of considerations weighs 
very heavily with the companies, at least with their field forces. 

One finds occasionally in insurance literature the agent elevated to the position of 
a veritable godfather to the Industrial household. It has been variously proposed 
that he include in his duties that of promoting the Will to Prosperity,®! of convinc- 
ing the wage-carner of the futility of strikes,3? and of helping to prevent fires during 
the appropriate Weck.** With all allowance for these extravagances, the fact 
remains that the weekly visit to the home does simplify many problems of insurance 
administration. The question is simply whether it is worth what it costs and 
whether it might not be possible to find other and cheaper means of accomplishing 
the same results. 

In response to the argument that the worker and his family are too improvident 
to carry life insurance unless wheedled into it by weekly exhortations it may be 


™ See Service in the Home, InvustRiat Insurance, July, 1931, p. 3. 

*™The weekly visit of the agent makes possible a very inoffensive method of checking on the agent's 
selection of risks. From time to time the agent may be accompanied on the round of his “debit” by an 
assistant superintendent or inspector who, while giving every appearance of making a mere friendly call, 
may ask questions with a view to uncovering speculation or bad underwriting. In practice, however, this 
kind of inspection takes the form of a sampling process, intended more as a check on the agent's trust- 
worthiness than as an attempt to examine the individual risks written. 

“Twisting” refers to the practice of inducing the policyholder of one company to give up his policy 
and take a new policy with the “twister’s” company. 

™ See infra page 29. 

* See InpusTRIAL InsuRANCE, Aug., 1933, Pp. 13. 


™Sce id., Aug. 1933) p. 3. ™ See id., Oct., 1932, p. 17. 
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answered that they have been given very little opportunity to buy life insurance on 
any other plan. The Metropolitan is the only company which has tested on a 
large scale the capacity of the worker to look out for himself in the matter of 
premium payments. This company offers a 10 per cent discount for payments at 
the office. The extent to which advantage has been taken of this discount indicates 
that at least some Industrial policyholders possess a modicum of foresight and re- 
sponsibility.®® The success of the plan is all the more remarkable in view of two 
facts: (1) the discount is only available (in the form of a rebate) if the policyholder 
has been guilty of no default for the period of a year, and (2) the field force of the 
company, there is reason to suppose, does not exhort the policyholder to take 
advantage of the plan. 

Tt would be easy to infer from the huge lapse rate in Industrial insurance that it 
is only by superhuman efforts (including a weekly lecture to each policyholder on 
the advantages of thrift) that any business is kept on the books at all. This would, 
however, be a very mistaken conclusion. The high lapse rate arises, not essentially 
from the improvidence of the great body of policyholders, but from a desperate 
attempt by Industrial agents to expand the market for their insurance. This is re- 
peatedly recognized in the literature in the statement ihat lapses arise from business 
which should never have been written, or that the cause of the lapse lies in the original 
sale.8¢ 

There is much reason to believe that there exists a large and willing market for 
small policies which has no need for pampering in the matter of premium collec- 
tions. This market undoubtedly owes its existence to the educational effect of decades 
of activity by Industrial agents, and to an unintended consequence of that activity: 


that the American worker has developed a taste for expensive funerals.®* It is 


*1 should like to add here a personal observation. A negro Industrial policyholder of my acquaintance 
at one time regularly returned every Monday night to a former residence, from which she had long since 
moved, so that the agent might collect from her there the ten cent premium on the regular round of his 
“debit.” Certainly this woman—a domestic servant of no great intelligence—would have been capable 
of paying her premiums at a downtown office. 

*In 1932 nearly six million dollars was returned to Metropolitan policyholders under this plan. 
Taytor, op. cit. supra note 6, at 171. 

"The lapse rate in Industrial insurance decreases rapidly after the first year and is actually smaller 
than the rate of Ordinary from the third to ninth years. Kincke, supra note 4, at 35. A tremendous 
number of policies are lapsed within a week or two aftcr issue. Sometimes, indeed, the ostensible insured 
never pays a premium at all, the first premium being advanced by the agent. 

* Gebhart's investigation revealed the fact that there has been in recent years a tremendous increase in 
funeral costs in this country. “During the past twenty-five years the ‘demand’ for funeral service and 
merchandise, as limited by the death rate, has remained stationary, while the industry has expanded 
rapidly. Expansion in total money volume of business has only been possible by selling more goods and 
more expensive goods to the same number of customers.” GesHart, Funerat Costs (1928) 267. Cor- 
responding to this expansion in the volume of business there has been a great increase in the number of 
undertakers, Id. at 218, 

Commenting on the causes of the increase in burial costs Gebhart says that they are “in part due to 
the general prosperity of the country, but more particularly to the fact that practically all but the most 
destitute families carry some life insurance. . . . There is . . . in this country a vast fund payable at 
death among practically the entire population. If it were not for these insurance funds, it is exceedingly 
doubtful if the burial industry in this country would have experienced the rapid expansion it has in the 














20 Law anp Contemporary PRroBL—EMs 


probable that this market would never have been brought into existence without the 
weekly collection in the home, It is possible that it cannot be expanded without a 
retention of that method of premium collection, though there is, as I have said, much 
reason for supposing that the bulk of it may be retained without the weekly collec- 
tion. Final judgment on the weckly collection will then depend, if this analysis is 
correct, on one’s judginent as to the utility of Industrial insurance generally. Are 
the values of this type of insurance sufficient to justify not only the human effort 
which goes into an attempt to expand its field, but imposing the cost of this effort on 
the willing and provident policyholder? 

Before one condemns the companies it would be well to consider the position they 
are in. It must be remembered that they are under the embarrassing necessity of 
“selling” themselves not only to the public but to their agents as well. A company 
which forced upon its field force a practice which reduced their income, or which 
merely went against their prejudices concerning the proper way of conducting the 
business, might soon find itself deserted of selling talent. There are other questions 
which may properly disturb the company executive. If a company could convert the 
main body of its policyholders to the system of “office pays,” what would be the 
effect of the ensuing loss of an entrée into the insured’s household? What changes 
in the whole administration of Industrial insurance would it ultimately entail? 

In view of the intimate relation between the weekly visit to the home and the 
whole administration of the Industrial insurance business as it is now conducted®® 
it would probably be inadvisable to attempt a drastic reform of the system by statute. 
On the other hand, there is much argument for a statute compelling all companies 
to adopt the Metropolitan’s system of discount for payment at the office. This would 
equalize the conditions of competition among the various companics, and open 
the way for a gradual evolution in Industrial insurance administration. Its effects 
would be slow, especially in view of the opposition which might be expected from 
the companies’ field forces. To preserve some of the advantages of the weckly collec; 
tion system the statute might provide that the policyholder should not be entitled to 
any discount for payment at the office until after the policy had been in force for 
one year. This would assure the company of an easy and inoffensive entrée into the 
past twenty-five years.” Id. at 222. On the other hand, it should be said that the Metropolitan Life 
Insurance Company has probably expended more money and effort in an attempt to reduce burial costs 
than any other single agency in the country. For the rather unchcering history of their efforts in this 


direction, sce the Introduction to Gebhart’s book by Dr. Frankel, id., at vii-xvi. Gebhart’s study was itself 
financed by the Metropolitan. 

OF course, an expensive funeral financed out of life insurance may be preferable to a less expensive 
funeral bought on credit. One social worker reported to Gebhart that it was not an “uncommon matter 
for a foreign family to cut the living children short on food in order to pay off excessive funeral bills... . 
Insurance on children prevents this kind of hardship, although the undertaker does charge more if there 
is insurance.” Id, at 295. 

It is not without significance that the English statute regulating Industrial insurance defines the 
business primarily in terms of the collection system. “For the purposes of this Act, ‘industrial assurance 
business’ means the business of effecting assurances upon human life premiums in respect of which are 
received by means of collectors.” Industrial Assurance Act, 1923, 13 & 14 Geo. V, ¢. 8, $2. 
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insured’s home during a time coinciding with the period usually set in the incon- 
testability clause in the policy. 


Some SprciaL Proprems OF THE INsuRED WaGE-EARNER 


The Undertaker and the Small Policy 


The fact that the wage-earner can buy only a small amount of insurance not only | 
means that his insurance will cost him more but it also means that he will buy it for 
different reasons than the man who purchases, say, a $5,000 policy. With the wage- 
earner, insurance is at best a marginal expenditure and he is forced to confine his 
insurance protection to the most obvious risks. The most immediate and perceptible 
financial loss caused by death consists in the expenses of the funeral. This is the loss 
which the wage-earner must first attempt to cover, and usually it is the only risk he 
is able to provide against. At this point there enters another factor of great practical 
importance. I refer to the fact that undertakers, as a class, are so remarkably free 
from preconceptions concerning the value of their services. With a diffidence 
unusual among business men they generally prefer to let the means of the customer 
control their charges.3° This means that if the policy falls between $50 and $500 
there is a very good chance that it will be converted into burial insurance, no matter 
what the intentions of the insurance company or the policyholder may have been.*° 
The combined effect of these two factors—that the wage-earner cannot afford a big 
policy and that the undertaker usually manages to absorb the little policy—colors 
the whole business of Industrial insurance and affects its administration from top to 
bottom. It is, in fact, generally considered by those who administer the system as a 
form of burial insurance, though there is nothing in the policy itself which discloses 
this purpose.*? 

The position of the small policyholder is distinctly improved—so far as the 

® A study of the mortician’s business methods will be found in Gesnart, Funerat Costs (1928). 

“As a part of the research which formed the basis for Gebhart’s book (supra note 39) the Metro- 
politan undertook in 1927 an investigation of nearly 8,000 deaths among its policyholders which yielded 
the following results: (1) average amount of Industrial insurance carried with the company, $308; 
(2) average cost of burial, $363; (3) average ratio of burial cost to insurance, 117.7 per cent. /d. at 274. 
These figures may be somewhat misleading since they do not include all insurance carried, but only 
Industrial insurance with the Metropolitan. The high average cost of burial may be due in part to a few 
very expensive funerals. There was incidentally revealed a great variation in the situation in different 
states. In New Jersey the average cost of burial was $484, with $295 as the average insurance carried; 
in North Carolina the average cost of burial was $194, to an average of $243 for insurance. 

An investigation by the Prudential Company of 640 claims revealed the following figures: (1) average 
cost of burial, $362; (2) average Industrial insurance with Prudential, $434; (3) average of all insurance 
carried, $672; (4) percentage of cases where all insurance was insufficient to pay undertaker's bill, 36; 
(5) percentage of cases where undertaker’s bill left only $100 or less, 50. The company derived from 
these figures the conclusion that “Industria! policyholders are generally underinsured,” and regarded the 
study as revealing certain “sales possibilities.” INpusTRiaL Insurance, Dec. 1932, p. 15. 

“ This explains why the purchase of Industrial insurance protection, in contrast to Ordinary, is by no 
means generally confined to the breadwinner of the family. An enormous business is done in infantile 
policies, many of these being sold in families which are above the wage-earning class in income. See 


Taytor, op. cit. supra note 6, at 221-242. The fact that Industrial irisurance is primarily burial insurance 
also explains why more than half of the policies are placed on females, Id. at 54. 
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element of cost is concerned—under a scheme of Group insurance. But so far as 
the danger that the small policy will be converted into undertaker’s insurance is con- 
cerned, Group insurance offers little or no advantage over Industrial. Conceivably 
the employer or trade union actually administering the insurance plan may provide 
sory protection against excessive funeral costs. 


Premiums and the Business Cycle 


An adequate program of life insurance for the wage-earner would take into 
account the fact that his income is subject to abrupt termination from time to time 
through unemployment.*? This uncertainty in his income has an obvious effect on 
his ability to maintain a life insurance policy. Though, as I have pointed out, the 
high lapse rate in Industrial insurance is probably due chiefly to an effort to expand 
the market by what might be termed “experimental selling,” it is undoubtedly con- 
tributed to by the uncertainties of the worker’s income. Taylor finds that while, 
surprisingly enough, there is only a very slight relation between general economic 
conditions and the sale of new Industrial policies, lapses, on the other hand, tend to 
follow the curve of employment.*® 

There are two ways of dealing with the problem of lapses due to unemployment. 
We may attempt to prevent such lapses, or we may assume that they will occur and 
attempt to reduce their cost to the policyholder. 

An attempt to avoid lapses due to unemployment altogether by including in the 
policy a provision that premiums should be suspended during the time the policy- 
holder is unable to find work would be, pro tanto, a scheme of unemployment insur- 
ance and subject to all the difficulties—actuarial, economic, and moral—inherent in 
any such scheme. On the other hand, a national system of unemployment insurance 
would not necessarily solve the problem of the life insurance policyholder unless the 
payments provided were large enough to permit such marginal expenditures as life 
insurance. If we leave out of account the possibility of some form of unemployment 

The wage-earner’s income may also terminate due to sickness or disability. But since even for the 
“middle class” insurance is a marginal expenditure, there is less difference between industrial and 
Ordinary policyholders in this respect than in most others. The solution in both cases would scem to be 
the same: some provision for disability insurance or waiver of premiums during disability. There are, 
to be sure, certain difficulties which are peculiar to disability provisions in the small policy. To keep 
down administration costs disability benefits must be restricted to certain easily definable types of disability. 
This is, in fact, the practice of the Industrial companies. See Taytor, op. cit. supra note 6, at 206, and 
his criticisms of this practice at 207. Also where insurance is taken out on the life of a dependent 
‘member of the family (as will often be the case where the policy is intended chiefly to cover burial 
expenses) the usual provision waiving premiums in the case of the disability of the insured is of little 
utility. Id, at 208. 

Group insurance is probably the least satisfactory form of insurance so far as the problem of disability 
is concerned, since under this form of insurance, unless disability benefits are included, disability may 
bring about the termination of the insurance by causing the insured to lose his job. See Hanft, Group 
Life Insurance: Its Legal Aspects, infra at p. 78. 

“ Op. cit. supra note 6, at 137. During the depression the total amount of Industrial insurance has 
fallen off considerably, but this is due not so much to.a decrease in sales as to an increase in lapses. 
Id, at 30. Sales of Ordinary insurance, on the other hand, show a closer relation to general business 
conditions. . 
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insurance, there remain only two relatively ineffective means of reducing lapses 
caused by unemployment. 

We may, in the first place, give the policyholder a period of grace after premium 
payments are discontinued before his policy lapses. The Industrial policy usually 
sets a period of four weeks. Obviously this period is so short as to be of little value 
in the solution of the problem we are here discussing.** 

Another way of reducing lapses due to unemployment is to induce the worker to 
build up a reserve against a day of adversity by paying premiums in advance. The 
non-official literature of Industrial insurance is filled with exhortations to the agent 
to collect premiums in advance as far as possible, though it is not clear whether this 
practice is officially promoted by the companies. At any rate, the amount of reserve 
which can be accumulated in this way is very slight—sufficient perhaps to tide over 
a spell of seasonable unemployment, but hardly enough to brook a major depression. 

If buying life insurance protection were like renting a piano there would be no 
especial reason for concern that inability to find employment should occasionally cause 
the wage-earner to discontinue his insurance. Insurance could be looked upon as a 
luxury, appropriate in good times but out of place when the family is on a reduced 
budget. There are, however, two things about life insurance which prevent us from 
viewing it in this light. (1) From the standpoint of the individual, life insurance is 
not always available, and when available, is not always available at the same price. 
With a return of good times the wage-earner may not be able to re-obtain insurance 
due to the fact that he has become uninsurable meanwhile. Even if he remains 
physically eligible to insurance he will, under most forms of insurance, have to pay 
a higher premium on resuming insurance protection because of the increase in his 
age. (2) In addition to a temporary or permanent loss of insurance protection the 
lapsing policyholder suffers, under most forms of insurance, a considerable out-of- 
pocket loss. Most forms of life insurance involve what the salesmen call an “invest- 
ment feature.” The premiums paid in the early years of the policy considerably 
exceed the actual value of the insurance protection furnished by the policy. It is 
only on this basis that a company can afford to provide life insurance protection 
throughout the policyholder’s life at a uniform premium, since the actual risk of 
death increases with each year. It is the reserve built up by the excess of premiums 
over risk during the early years of the policy which constitutes the policyholder’s 
“investment.” Now if this investment were always available without diminution 


to the withdrawing policyholder—either in the form of cash or extended insurance 

“There are objections to tengthcning the grace period. (1) A long grace period is a temptation to 
the improvident. (2) In view of the very high lapse rate in Industrial insurance during the first few 
weeks of the policy's life a lengthening of the grace period would considerably increase the cost of insur- 
ance. (3) If the grace period were too long the practice might develop of buying successive policies 
paying only one premium on each and thus securing insurance at bargain rates. The grace period as it 
now stands probably represents a considerable expense to the companies since so many policies are lapsed 
within a week or two. The insurance provided by such policies is, of course, sold at much less than its 
actual value. This is another aspect of the cost of the high lapse rate in Industrial insurance to the 
provident policyholder, since he it is who ultimately finances this bargain rate insurance. 
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protection—life insurance could be discontinued without an out-of-pocket loss. But 
the man whose policy lapses never gets a complete return of his “investment.” If his 
Japse occurs early, before by the terms of the policy “nonforfeiture values” become 
available, he may get nothing at all. Even if his lapse occurs later and after he has 
become entitled to “nonforfeiture values” he does not receive a complete return of 
his “investment” since the companies deduct a varying amount called a “surrender 
charge.”45 

The solution to the problem of eliminating the prejudices which the policyholder 
suffers by discontinuing his insurance protection would seem to be a form of insur- 
ance which (1) involves no selection of risks and hence no possibility that the policy- 
holder whose policy lapses will become uninsurable during the time he remains 
without insurance (2) is sold for a flat premium bearing no relation to the age of 
the insured, and (3) involves no reserve value.*® In a formal sense, Group insurance 
meets all of these requirements, and there is, in fact, much to be said for Group 
insurance for any class of persons whose income is subject to fluctuation and occa- 
sional suspension. But the advantages of Group insurance are to some extent 
illusory. (I leave out of account here Group insurance written on the membership 
of clubs and unions*?7—a form of insurance which is still, from an actuarial stand- 
point, in an experimental stage—and consider only Group insurance written on the 
employces of a particular business firm.) In the first place, Group insurance involves 
a selection of risks in the sense that only the man who is young and healthy enough 
to get back his job can reacquire insurance protection. In the second place, the ad- 
vantages of Group insurance are bought at the cost of certain disadvantages which 
are peculiar to that form of insurance. Under a plan of Group insurance the em- 
ployee’s insurance protection is tied up with, and wholly dependent upon, a par- 
ticular employment. When that employment ceases, the employee’s insurance ceases 
_ with it4® This means that the insurance of the employee depends not only on the 
stability of his own income, but also upon the stability of his employer’s business. 
This would be true even if the employee paid the whole premium since when the 
employer closes shop the basis for Group insurance ceases. It also means that the 


“The reasons for this deduction are set forth in MacLean, Lire INsuRANCE (1929) 151-155, and 
Knicut, Aovancep Lire Insurance (1926) 203-205. 

Actually, as has been indicated, it is not the existence of a reserve which causes loss, but rather the 
fact that it is the practice not to return the entire reserve to the withdrawing policyholder. If a plan of 
Group insurance permits any person insured to withdraw at any time, the man who pays premiums for 
a month and then withdraws has probably not paid value for the insurance protection he has received 
since the overhead connected with insuring him has probably not been covered by his premium. There 
is, however, no very convenient way of visiting this charge on him. (Actually, the companies writing 
Group insurance protect themselves against the expenses involved in short-time insurance by providing 
that no employee is eligible for insurance until he has served out a “probationary period” in his employer's 
service.) Where a reserve is involved it is easy for the company to deduct the cost of issuing the policy 
or, as is usually the case, to deduct an even larger sum to put a penalty on lapses and thus prevent an 
adverse selection of risks. ‘ 

“ For a discussion of Group insurance written for the members of labor unions, sce Hedges, Labor's 
Interest in Group Insurance, infra at p. 94. 

“See Hanft, Group Life Insurance: Its Legal. Aspects, infra at pp. 77-83. 
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reacquisition of insurance protection depends on the employce’s ability, not to find 
work generally, but to find work with an employer who maintains a scheme of 
Group insurance. The fact that the worker can, on leaving employment, convert his 
protection into Ordinary life insurance is, as Professor Hanft points out, no very 
adequate solution of these difficulties.*® 

How adequately is the Industrial policyholder protected against loss arising 
through the discontinuance of his insurance? How does he compare in this respect 
with the holder of an Ordinary policy? Here we are struck with the fact that 
although the uncertainties of his income make it more likely that he will be forced 
to give up his insurance, the loss which he suffers thereby is, on the average, con- 
siderably more than that suffered by the man who allows an Ordinary policy to lapse. 

Under most Industrial policies now in force the policyholder cannot get a return 
of his “investment” in cash until after ten years, and then of course only with the 
deduction of the “surrender charge. ” The Ordinary policyholder, on the other hand, 
may convert his policy into cash at the end of a period varying from one to three 
years. This difference is founded on, and probably justified by a difference in the 
habits of the two classes of policyholders. Unpleasant as it may be to have to 
recognize the existence of such differences, the experience of the companies appears 
to show that cash surrender values constitute a special temptation to the Industrial 
policyholder. The curve of Industrial lapses takes a sudden rise so soon as cash 
surrender values become available.5° 

Taylor has argued against the postponement of the cash surrender value on the 
ground that it represents an unwarranted attitude of paternalism on the part of the 
companies.5! If the worker wants to convert his policy into cash, that is his affair— 
the company is not called on to protect him against his weaknesses. But on the other 
side it may be said that if the period set for cash surrender values were very short, 
and a large percentage of policies were surrendered for cash, then the companies 
would be running, not a life insurance business, but a very expensive and wholly 
indefensible investment service. Some “paternalism” may be necessary to preserve 
the integrity of the life insurance business itself.°* 

It was during the early years of the depression when thousands of policyholders 
were converting their policies into cash that the distinction between Ordinary and 
Industrial policies in regard to cash surrender values was first brought to public 


“Id. at p. 82. 

© Taylor, op. cit. supra note 6, at 145. 

7d. at 211-212. 

® As the depression has demonstrated, there is another danger in the cash surrender value beside the 
temptation to the policyholder’s improvidence. In times of financial stringency it may fo: = a rapid and 
disastrous liquidation of the insurance company's assets. If it is true that the wage-earner’s ability to 
carry life insurance follows the swing of the business cycle, then it is also true that a tco liberal granting 
of cash surrender values in Industrial policies may serve to specd the downward course of the business 
index in times of depression by forcing a liquidation of the assets of the Industrial companies. Some of 
the small companies doing both an Ordinary and Industrial, business claim that it was the Industrial 
branch which saved them during the “run” on insurance companies which was finally brought under 
control by emergency action by the insurance commissioners, 
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attention. There was some resentment when Industrial policyholders discovered for 
the first time what appeared as a discrimination against them. This resentment was, 
however, short-lived because the larger companies soon adopted a policy of “buying 
up” Industrial policies before they were eligible by their terms for cash surrender 
values. This benefit was extended only in cases where the policyholder was in “dire 
need” and chiefly on the recommendation of the various social agencies. To codr- 
dinate the activities made necessary by this service the Big Three companies*® estab- 
lished in the early summer of 1931 a central office in New York (The Life Insurance 
Adjustment Bureau).5¢ 

As a result of this experience the two largest companies have altered the terms of 
their policies to permit cash surrender values after five years.5° This change took 
effect January first, 1935, and applies only to policies issued after that date. There is 
reason to suppose that this change does not proceed from any conviction by company 
officials that their original view was mistaken but rather from the anticipation of a 
public demand.°¢ | 

The history of Industrial cash surrenders during the depression brings out two 
significant things about Industrial insurance: (1) the extent to which administrative 
discretion, rather than the terms of the policy, controls the benefits available to the 
insured (the predominance of “paternalism” over “legalism”), and (2) the fact that 
there may be expected in the future a public demand for an elimination of some of 
the distinctions between Industrial and Ordinary insurance. This demand will 
probably be, in large part, ill-advised, but it will constitute none the less an embar- 
rassing problem for the Industrial companies. 

The objections to permitting the policyholder to convert his policy into cash have 
no application where the reserve value of the policy is made available to him, when 
he discontinues premium payments, not in the form of cash but in the form of 
extended insurance protection. As a matter of fact under the terms of the usual 
Industrial policy this return of the policyholder’s investment (less the charge for sur- 
render). is made available after three years.5* Here again, however, the Industrial 
policyholder whose policy lapses is, on the average, worse off than the Ordinary 
policyholder, who may secure non-forfeiture benefits as early as one year after the 
policy is written. Whether this distinction is justified must remain unexamined 


The Metropolitan Life Insurance Company, The Prudential Insurance Company of America, and the 
John Hancock Life Insurance Company. 

The attitude of the smaller companies on the matter of granting special concessions to needy policy- 
holders has apparently not been uniform. The National Convention of Insurance Commissioners in April, 
1933, “recommended that in any case of great need on the part of an industrial policyholder a cash 
surrender not exceeding $100 be allowed by the company.” InpustRIAL INsuRANCE, April, 1933, Pp. 3- 

™ The third member of the Big Three, the John Hancock Company, has for many aati in compliance 
with the laws of Massachusetts granted cash surrender values after five years. 

“There had been some agitation for legislation to compel the Industrial companies to grant cash 
surrender values after five years. Sce INpusTRIAL INsuRANCE, Feb. 1932, p. 3. 

* One of the largest companies under “a concession of the Board of Directors” now grants extended 
insurance on policies lapsing under three years, the period during which premiums must be paid to gain 
this right depending on the nature of the policy. 
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here.®® It is at least clear that if the reserve were made accessible to the policyholder 
at an earlier time this would, in view of the fact that the frequency of lapses mounts 
as we approach the time the policy was issued, considerably increase the cost of 
insurance to the non-lapsing policyholder. It will be noted that the whole admin- 
istration of the Industrial business is such as to reward in an unusual degree the 
man who keeps his policy and, conversely, to penalize in an unusual degree the man 
who allows his policy to lapse.5® This may seem remarkable in view of the fact that 
most policies are sooner or later lapsed, but it may be explained as due to an effort 
on the part of the companies to keep down the cost of insurance to the man who 
diligently keeps up his premium payments. 

The reserve value of a lapsed policy may be preserved for the policyholders not 
only by giving it to him in cash or extended insurance protection but also by per- 
mitting him to reinstate his policy after it has lapsed. The usual provision in Indus- 
trial policies permits reinstatement at any time within a year after premium default. 
There are, however, two important limitations on the right to reinstatement which 
impair its value as a means of preventing prejudice to the policyholder through lapse: 
(1) the policyholder must remain insurable, and (2) he must pay all back premiums. 
Both of these limitations on reinstatement have been at times relaxed in practice. 
The companies often permit reinstatement without cash payment by declaring back 
premiums a “lien” on the proceeds of the policy. Apparently the requirement 
concerning insurability has also at times been waived to a limited extent.®° 


Life Insurance In Old Age 


It would be no disaster for the average holder of an Ordinary policy if he were 
deprived of life insurance in his old age. The primary purpose of his insurance is 


™ According to Taylor, “The companies assert that the expense of writing a policy is not recouped 
until after the policy has been in force for three years.” Op. cit. supra note 6, at 153. It seems difficult 
to believe, however, that the time taken to recoup this expense should be greater in Iadustrial insurance 
than in Ordinary, which involves for each policy issued a medical examination, an expensive set of records, 
and a large initial selling commission, none of which is involved in Industrial insurance. The two chief 
explanations for the higher cost of Industrial insurance—the weekly collection system and a higher mor- 
tality rate—represent continuous expenses and do not increase the cost of issuing the policy. The 
cnly possible reason for a higher cost of issuing the Industrial policy would seem to lie in the high 
lapse rate, especially during the first few weeks of the policy's life. A high cost of issuing the policy might 
be arrived at by charging the policyholder who lapses, say, after two years with the risk that he might 
have lapsed carlier. The effect of this would be to make the man who lapses, even though his lapse 
comes relatively late, pay the cost of what I have called “experimental selling.” 

It should be pointed out that non-forfeiture values, other than cash, are not a particularly good selling 
point, though some companies have attempted to increase their sales appeal by calling a “paid-up” policy 
a “free” policy. 

* This is not true if he allows his policy to lapse after one or two premium payments. In that case, 
because of the four weeks’ grace period, he receives insurance at a bargain rate. 

The same tendency to award diligence and penalize improvidence finds expression in the postponement 
of dividends in Industrial insurance. Usually dividends do not become payable until iter five years, 
though one large company shortens the period to three years. See Kincke, supra note 4, at 32. 

oe. . one of the larger companies at least has established the practice of reinstating its lapsed 
policies irrespective of the state of health of the insured at any time during an additional period of 
sixteen weeks [after the four wecks permitted by the grace period].” Id. at 34. 
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to protect his dependents against the contingency of his premature death. When 
that danger has been safely passed his pclicy loses its function as a protection against 
risk and becomes merely an investment of an indefinite date of maturity. But for 
the typical Industrial policyholder, on the other hand—whose primary purpose in 
taking out life insurance is to cover the costs of his burial, and who is unable in any 
other way to accumulate a fund for this purpose—the need for life insurance in- 
creases rather than decreases with age. And here again the wage-earner is confronted 
with a pyramiding of handicaps, since his capacity to earn, and therefore his capacity 
to pay premiums, expires at an earlier date, on the average, than that of the man 
who occupies a higher rung of the economic ladder. 

Since he needs life insurance, or at least burial insurance, after his productive 
period has ended, the life insurance of the wage-carner ought, ideally, to become 
paid-up at a relatively early date. There is some recognition of this need in the 
practice of the larger Industrial companies. Their “whole life” policies are in reality 
“limited payment” policies since they become paid-up either at the age of 70 or 74.°4 
There are also available a variety of policies which become paid-up at an earlier age. 

So far as providing life insurance protection in old age is concerned Group insur- 
ance is worse than useless. Under that plan of insurance the employee of advancing 
years is visited with a double misfortune, since he loses his insurance at the same 
time he loses his job. The privilege of converting his insurance into Ordinary has 
no value to the employee retired on account of age since the premiums would be 
prohibitively high by the time he has reached the retirement age. 

A system of old age pensions would tend to alleviate, though not necessarily to 
solve, the problem of the wage-earner in maintaining his life insurance after his 
capacity to earn has endvu. 


Tre Lecat Prosrems oF WacE-EARNER’S LiFe INsuRANCE® 


The principal ethico-legal problem raised by the wage-earner’s life insurance may 
be summarized as the issue of paternalism versus legalism. Legalism offers as its 
principal virtue that it provides certainty. In those fields where it is necessary that 
men’s actions should be guided by definite rules this virtue is sufficient to commend 
the legal approach. Real property transfers, the organization of corporations, and 
other transactions of similar importance demand some legal framework by which 
men may orient their conduct. But in a field of social practice as informal and 
undisturbed by premonitions of litigation as that out of which the legal problems of 

“ This is true of the “whole life” policies written by the Big Three. It is not universally tue of the 
policies written by the smaller companies. There is a very considerable variation in the terms of the 
policies written by the smaller companies, which operate, for the most part, over rather limited areas, 

® What follows is chiefly concerned with the law of Industrial insurance. The law of Group insur- 
ance is dealt with in Hanft, Group Life Insurance: Its Legal Aspects, infra p. 70. The present discussion 
1equires the supplementation of Mr. Goldstein’s survey of the statutory law of Industrial insurance, infra 
p- 57- 
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wage-earner’s insurance arise, the virtue of certainty becomes of less importance.®* 
A definite rule is of little value where it is known that it will be ignored in practice. 
Here we may best understand legalism as an attempt to circumvent the abuses of 
paternalism: oppression, corruption, bureaucratic indifference. That the possibility 
of these abuses is inherent in paternalism is clear. It is not so clear that legalism is 
certain to cure them. Legalism offers its own peculiar dangers, and these dangers 
increase as the financial importance of the transaction involved decreases. The 
juristic machine which legalism constructs to curb individual discretion and indis- 
cretion may turn out to be so complex as to be wholly inaccessible to the man for 
whose bencfit it was intended. Worse than that, the setting up of the machine may 
aggravate the evils against which it is directed. The establishment of well-intentioned 
but unworkable legal “safeguards” may serve to relieve those in power from the 
sense of moral responsibility which previously bridled the exercise of their power. 

There runs through the practice of the Industrial companies an assumption that 
the ordinary processes of the law (litigious and non-litigious) are inappropriate when 
applied to Industrial policies, whether for the purpose of directing the disposition 
of the benefits they provide, or for the purpose of settling the disputes which arise 
out of them. This assumption is, of course, nowhere expressly avowed, but it is 
implicit in the administration of the business. My own opinion is that the companies 
have been guided by a sound instinct in preferring the dangers of paternalism to 
those of legalism. But whatever one’s judgment of the practice of the companies 
may be, one cannot deny the reality of the problem which they have attempted to 
solve, nor that their solution may serve, if not as an example, then at least as a 
warning. The most characteristic branch of the law of Industrial insurance—and 
the only one which we can discuss with any pretense to thoroughness here—is that 
which centers about what is called the “facility of payment clause.” 


The Facility of Payment Clause** 


This clause, which is found in all Industrial policies and has been occasionally 
used in other branches of insurance,®* gives the insurance company the power to 
effectuate an informal ‘disposition of the death benefit. Under this clause the 
company may pay the proceeds of the policy “to any relative by blood or connection 
by marriage of the insured” or to any other person appearing to the company “to 


“For a penetrating discussion of the relation between legal certainty and the body of social practice 
to which the law applies see LLeweLtyn, Praycpizienrecitt UND RECHTSPRECHUNG IN AMERIKA (1933) 
0-86. 

On the law of the clause sce, generally, Note (1932) 32 Cox. L. Rev. 1185; Aldrich, Industrial Insur- 
ance and the Facility of Payment Clause (1932) 3 Detroit L. Rev. 9; McKay, Facility of Payment Clause 
in Industrial Life Policics, INpusrriay Insurance, (Dec. 1934), p. 9; 28 A. L. R. 1350; 49 A. L. R. 
9393 75 A. L. R. 1435. 

“It has been used in so-called Intermediate (monthly-payment) policies, and occasionally in Group 
certificates, J 
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be equitably entitled” to the insurance money “by reason of having incurred expense 
on behalf of the insured, for his or her burial, or for any other purpose.”*¢ 

The clause does not by its terms preclude the naming of a beneficiary, and in 
many caszs the insured docs nominate in the policy, or in his application, a person 
to whom the company is directed to pay the proceeds of the policy. But the clause 
radically changes the effect of the designation of a beneficiary since it subjects the 
beneficiary's right to the possibility of being “defeated by a payment to some other 
person who comes within the class described in the clause.°* =The companies would 
not normally, of course, except for some good reason, ignore the direction of the 
insured contained in the designation of a beneficiary, and perhaps the courts would 
protect the beneficiary against an unreasonable exercise of the power granted in the 
clause.** Nevertheless, the “right” of the beneficiary in a policy containing the 
facility of payment clause is something less than a “right” in the ordinary sense, and 
he is relegated to the position of a person entitled at most to special consideration. 

One encounters rather conflicting generalizations concerning the purpose of the 
clause. The fact is that it serves a number of purposes, some of which will be briefly 
discussed. As an introduction to this discussion it will perhaps be wise to explain 
briefly how the power granted in the clause is actually administered by the com- 


panies. 
The Practice of the Companies under the Clause 


It is significant that although the larger companies publish an elaborate set of 
written instructions covering most of the phases of their business, the administration 
of the facility of payment clause is almost totally ignored in these instructions, This 
may seem a very striking omission in view of the fact that the clause has been 
referred to as “the very essence of the business.”°° Yet there are reasons why the 
companies have been content to let the intramural “law” of the clause go uncodified, 


For the language of the clause see Hobbs, The Réle of the Insurance Commissioner, infra at page 
54. There is a slight variation in the wording of the clause as it is used by different companies. 

See Note (1932) 32 Cor. L. Rev. 1185, 1187, n. 11 (a), and in addition to the cases cited there: 
Watson v. Pilgrim Health and Life Ins. Co., 47 Ga. App. 581, 171 S. E. 226 (1933). 

There are judicial intimations that the power granted by the clause may not be exercised arbitrarily, 
but there is apparently no decision permitting the named beneficiary to recover where the company has 
paid another person under the facility of payment clause now commonly used. See Note (1932) 32 
Cor. L. Rev. 1185, 1187-1188, n. 11, 13-15, and the dictum in Dorsey v. Metro. L. Ins, Co., 145 So. 304 
(La. 1933) that the company must act in good faith. 

It has occasionally been proposed that where a beneficiary is named the company's power under the 
clause should be limited to the situation where the beneficiary predcceases the insured or fails to appear 
within a stated period of time. Taytor, op. cit. supra note 6, at 83; Seventy-THIRD MassacHUseTts 
Insurance Report, Businrss OF 1927, pt. 11, p. 5. This suggestion has been enacted into law in the 
District of Columbia. See Section 5 of An Act respecting contracts of Industrial life insurance in the 
District of Columbia, Public, No. 269, 73d Cong., 1st Sess. (1934). The effect of this section is to 
frotcct the beneficiary against an adverse exercise of the power granted by the clause for fifteen days 
after the death of the insured. If during that period no claim has been made by or on behalf of the 
beneficiary the company may then effect settlement under the clause. The wisdom of this statute is, in 
my opinion, doubtful. 
® Statement of F. G. Dunham, Hearing, supra note 19, at 94. 
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reasons which become apparent when one has studied the actual operation of the 
clause. 

The absence of any authoritative written statement of company practice makes 
it difficult to determine how the clause is actually administered. However, certain 
generalizations may be ventured with some confidence. These generalizations are 
offered here by way of preliminary orientation; some of them will be expanded in 
the later discussion. 

Settlement of the claim is generally effected by a local resident officer of the 
company whose title varies and who usually performs other functions besides acting 
as claim agent. The collection agent on whose “debit” the death occurred will 
usually, because of his knowledge of the home life of the insured, play a more or 
less active part in the settlement of the claim. Occasionally a case may be referred 
by the local manager or superintendent to a superior officer, and it may by a process 
of “reference up” ultimately reach the home office, but this is unusual. Usually 
settlement is made quickly, sometimes within twenty-four hours after death. In 
some of the companies the local manager draws a check on funds deposited in a local 
bank, and the whole case is settled without correspondence with the home office. 

Though such a procedure would seem to be authorized by the clause, it is not 
the practice of the companies to split the insurance money and pay out different 
sums to different claimants in proportion to their interest or deserts. Except in a 
very unusual case the company pays in a lump sum to one person. The companies 
avoid making direct payment to the undertaker. Even though the funeral bill is 
approved by the relatives and equals or exceeds the policy the company does not 
ordinarily pay the undertaker, but instead makes the check payable to the beneficiary, 
or, if no beneficiary is named, to some relative who may be depended on to pay the 
undertaker’s bill. 

Where the undertaker’s bill is sufficient to absorb the fund no difficulty is likely 
to arise in the settlement of the policy, since it is generally a matter of indifference 
who receives the money for the purpose of paying the funeral bill. Difficulty may 
arise, however, in those cases where there is a substantial surplus over funeral ex- 
penses. Here there may be contending claimants to the insurance fund. The com- 
pany settles these disputes in the best way it can, in a manner which will be described 
later. 

With these very general remarks concerning the company practice under the 
clause, we now pass to a discussion of the purposes served by the clause. 


The Clause as a Device Dispensing with the Necessity for 
Letters of Administration 


The settlement by an insurance company of its liability on a policy need not 
involve the taking out of letters of administration. Where the policy is payable to a 
named beneficiary the death benefit is normally paid.directly to that person with no 
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more formality than is involved in the filling out of the forms provided for proof 
of death. 

Even where the primary purpose of the insurance is to provide for funeral ex- 
penses the insured may have his policy made payable to a designated beneficiary with 
the informal understanding that the money will be used by that person to defray 
the cost of his burial. There are, however, practical objections to this method, par- 
ticularly among the class who ordinarily take out Industrial policies. Family 
estrangements, a divorce or separation, the death or absence of the beneficiary— 
contingencies of this sort may intervene between the procuring of the insurance and 
the death of the insured, and may operate to make the policy designating a beneficiary 
a very unsatisfactory means of covering funeral costs when those costs come actually 
to be incurred. To this must be added the fact that Industrial policyholders are, 
according to the experience of the companies, very careless about changing the desig- 
nation of the beneficiary to suit altered conditions. Because of these difficulties some 
of the larger companies make every effort to induce the applicant for insurance to 
make his policy payable to his estate.” 

If it were not for the facility of payment clause administration would be neces- 
sary in those cases where (1) the policy is payable to the insured’s estate (as it 
probably is in considerably more than half the Industrial policies now outstanding) 
and (2) where the beneficiary predeceases the insured."! In these cases the facility 
of payment clause saves the expense and delay which would be involved in adminis- 
tration. Of course, it is not to be supposed that if it were necessary to take out letters 
of administration the primary purpose of the insurance, to provide a burial fund, 
would be wholly defeated. The undertaker, assured of the existence of the policy 
and aware of his legal priority, would advance credit pending the appointment of an 
administrator. But aside from the obvious advantage of saving the expenses" 


The Prudential and Metropolitan companies make no provision cither in the policy or in the appli- 
cation for the naming of a beneficiary. If the applicant wishcs to name a beneficiary he must use a 
separate form provided for that purpose. The right of the bencficiary is made expressly subject to the 
exercise of the power granted by the facility of payment clause. 

There is another reason for this effort to discourage the naming of a beneficiary beside that given in 
the text. Speculative insurance is a great evil in the Industrial branch. Naturally the speculator wishes 
to sce his, or, perhaps more usually, her name in the policy. To discourage the naming of a beneficiary 
in the policy is, therefore, to discourage the speculator. Conversely, a policy permitting the naming of a 
beneficiary has a sales appeal to a certain class. It is possible that some of the smaller companies retain 
this feature because of its appeal to those who wish to take out insurance on the lives of others. On the 
other hand, where there is danger of a corrupt entente between the undertaker and the company's agents, 
something may be said for the policy naming a beneficiary. Whatever the legal status of the beneficiary 
may be, the company’s agents would in practice feel bound to pay the proceeds to him unless some very 
good and defensible reason could be made out for a contrary course. This tends to eliminate the danger 
that the undertaker may induce or bribe the selling agent into selecting as payce some person favorably 
disposed toward his bill. 

™ Where the beneficiary predeceascs the insured the insurance money normally becomes payable to 
the insured’s estate by virtue of the provisions of the policy. Where the policy fails to cover this 
contingency the cases are in conflict, some holding that the estate of the beneficiary becomes entitled. 
Sce Vance, Insurance, (2d ed. 1934) 592-595. 

™Some of the appellate decisions speak as if the costs of administration would virtually exhaust a 
small policy. This secms an overstatement, particularly in view of the fact that there may be available a 
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connected with administration there are a number of advantages to the procedure 
made possible by the clause. First, the delay involved in administration works to 
the advantage of the unscrupulous undertaker by giving him time to adjust his 
sliding scale. Secondly, the interposition of the administrator, where he is not an 
immediate member of the family, may offer another opportunity for a corrupt 
entente or at least a lack of vigilance in dealings with the undertaker. Thirdly, the 
legal process of administration not only involves some expense itself but may be the 
cause of a much greater and perhaps ruinous expense by breeding litigation. Family 
disputes and the claims of distant relatives often require time and the encouragement 
of some hungry lawyer to reach their full and litigious heat.. The slow-moving 
processes of the law not only allow ample time for the gestation of controversy, but 
often unwittingly encourage dispute by reminding the possible claimant of his oppor- 
tunity. At the risk of overstatement we may say that the facility of payment clause 
performs a prophylactic function by keeping the insurance fund out of the litigation- 
infected air of the courthouse. 

Whether or not the clause actually achieves all these advantages, it would at any 
rate seem clear that there is no serious harm in it in those cases where the under- 
taker’s claim exhausts the policy,—unless, indeed, it contributes to enlarging the 
undertaker’s bill, a point which will be discussed later. It has, however, been argued 
that the justification for the clause ceases where there is a surplus over funeral 
expenses, and that any such surplus should be disposed of according to the forms 
of the law. The preliminary draft of the insurance code now being considered in 
Illinois limits the company’s control over the insurance fund to the discharge of 
funeral expenses and makes any surplus payable to the estate."* ‘The assumption 
seems to be that with all its expenses, delays, and even possible dangers, administra- 
tion offers greater assurance than the procedure authorized by the clause that the 
ultimate disposition of the surplus will be a just one. But is this so clear? From a 
reading of the appellate reports one would gather that the companies sometimes pay 
the insurance fund to a woman with whom the insured had been living at the time 
of his death though he had outstanding, as it were, an undivorced wife."* In such 





procedure dispensing with letters of administration where the estate consists of a small claim against a 
third person. See, ¢. g., N. C. Cove (Michie, 1931) §65a, authorizing the payment of any claim of $300 
or less owed an intestate to the clerk of the court, who is empowered to pay out the proceeds as an 
administrator. would. 

 Paeviminary Drart, It. Ins, Cove, (Nov. 1934), $238. 

™ See, e. g., Prudential Ins. Co. v. Howell, 144 Okla. 166, 289 Pac. 734 (1929), and Wilson v. Metro. 
L. Ins. Co., 239 App. Div. 745, 268 N. Y. Supp. 549 (1934). (OF course if the company knew before it 
paid the policy that there was any likclihood that the first and only lawful wife would assert her claim, 
it would probably, as a protection to itscl£, insist that letters of administration be taken out. But the 
speedy settlement made possible by the clause reduces greatly the likelihood that the lawful widow will 
have an opportunity to make any claim until after the policy has been paid.) For another case illustrating 
the advantages of the flexible principle of settlement made possible by the clause, see In re Dickman’s 
Estate, 142 Misc. 207, 254 N. Y. Supp. 302 (1931), where the company. paid the insured’s mother over 
the claim of a husband who had abandoned her but who later took out letters of administration on her 
estate, i 
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cases the deceased and his wife have usually been separated for years, and the interest 
of the wife in her one-time companion is re-aroused for the first time by the knowl- 
edge t that he died leaving an insurance policy. Can anyone doubt that in many such 
cases a payment to the putative second wife may represent a more just. disposition 
than that which would be made by the law, which knows only the “lawful widow”? 
Or, to take a much more common type of case, an Industrial policy, after being 
passed about from one member of the family to another, is finally delivered into the 
possession of the insured’s sister, who, being the only one in the family having a 
steady job, keeps up the premiums.”* It is the tacit understanding of the family 
that she shall receive any surplus over funeral expenses. Under the facility of pay- 
ment clause the company may recognize this informal transfer of the policy and pay 
the sister. The administrator, proceeding under the forms of the law, would have 
more difficulty in recognizing her right, particularly in view of the prohibition of 
assignment usually contained in the Industrial policy. Perhaps a “friendly” legal 
proceeding would be recommended as a means of clearing up the doubt, which it 
would be quite likely to do by exhausting the fund. 

So much for the advantages over administration of the procedure under the 
clause. There are certain limitations on the effectiveness of the clause which prevent 
it from avoiding the necessity for administration in all cases. These will now be 
briefly discussed. 

In the first place, so far as third persons having claims against the estate are con- 
cerned, the procedure under the clause can in no sense. be regarded as a substitute 
for administration.”® For example, the company does not assume the réle of. an 
administrator for the purpose of paying off the ordinary debts of the insured out of 
the insurance fund. As has been pointed out, it normally pays in a lump sum to 
one person. This person may in the settlement of the insured’s affairs assume a 
function roughly corresponding to that of an administrator, but it has apparently 
never been suggested that he is under legal compulsion to assume any such fune- 
tion.”” It has, however, been held that, under ordinary circumstances, the payee of 
the company may be compelled to surrender any surplus over funeral expenses to the 
administrator.’* The consequence is that in those cases where there is a substantial 

*<Tndustrial policies are regarded as family property, available to serve immediate needs upon the 
death of the insured. Whether a named beneficiary be designated in the contract or not, the premiums 
are often paid from family funds. These policies are also frequently entrusted to one member of the 
family after another, as time progresses, each of whom, successively, pays the premiums until such time 
as absence or other exigency induces further devolution of the stewardship.” Brief from Metropolitan 
Life Insurance Co., Hearing, supra note 19, 112, 116. 

The undertaker is perhaps an exception. The company usually looks after his interest much as an 
administrator would. Sce the discussion under the heading The Undertaker and the Clause, infra, p. 38. 

“It has, however, been loosely stated that he is “the agent of the estate,” Metro. L. Ins. Co. v. High- 
tower, 211 Ky. 36, 40, 276 S. W. 1063, 1064, 44 A. L. R. 1158 (1925), or that he is “the trustee of the 


estate,” Smith v. Massie, 93 Ind. App. 582, 179 N. E. 20, 22 (1931). 
See the cases cited, note 86, infra. ‘These decisions may scem inconsistent with the contention 
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surplus over funeral expenses and where there are either creditors, or relatives more 
closely related to the insured in legal contemplation than the payee selected by the 
company, there is always the possibility that letters of administration will be taken 
out for the purpose of reaching this surplus for the benefit of the estate. 

A second limitation on the effectiveness of the clause as a device for avoiding 
administration lics in the fact that it ceases to be operative if the company, for any 
reason, denies liability on the policy. If the relatives of the deceased consider it 
advisable to sue the company it will be necessary to take out letters of administration, 
since the courts have held that where the policy is made payable to the estate—as is 
now normally the case in Industrial policies—suit must be brought by the adminis- 
trator.” An exception is sometimes made in favor of a person who expended money 
or otherwise changed his position in reliance on a representation by the agent of the 
company that the clause would be exercised in his favor. He is permitted to sue on 
the theory that the company has, through its agent, exercised a “present election” to 
treat him as the payee of the policy.®° | 

Thirdly, the clause loses its effectiveness as a means of avoiding administration in 
those cases where the company, being doubtful of its rights under the clause, insists 
that letters of administration be taken out as a protection to itself. Certain recent 
cases have indicated a disposition on the part of the courts to subject the company’s 
action under the clause to judicial review. With decisions of this sort in mind 
the company may, for fear of being compelled to pay the insurance money a second 
time, refuse to pay anyone but the administrator.8? 





made in the text that the procedure under the clause is to be preferred to administration because of the 
company’s ability to recognize intangible and moral claims. However, as will be explained in the section 
headed The Clause as a Device Permitting the Settlement of Disputes without Litigation, as a practical 
matter, because of the expense of litigation, the company’s settlement usually sticks. 

®See Note (1932) 32 Cor. L. Rev. 1185, 1189, n. 25, and in addition to the cases there cited: Yelda 
v. Western and Southern L. Ins. Co., 99 Pa. Super. 513 (1930); Lewis v. Metro. L. Ins. Co., 17 La. App. 
143, 134 So. 699 (1931); Hood v. Prudential Ins. Co., 227 Mo. App. 689, 56 S. W. (2d) 1066 (1933); 
Valenti v. Prudential Ins. Co., 71 F. (2d) 229 (1934); Kelley v. Metro. L. Ins. Co., 155 So. 622 (Ala. 
1934); Crump v. Metro. L. Ins. Co., 156 So. 35 (La. 1934). But sce Life Ins. Co. of Va. v. Newell, 223 
Ala. 401, 404, 137 So. 16, 18 (1931). Cf. Foryciarz v. Prudential Ins. Co., 95 Misc. 306, 158 N. Y¥. 
Supp. 834 (1916) permitting suit by an assignee. The suggestion is made in a Note (1932) 32 Cor. L. Rev. 
1185, 1190, that this view should be abandoned and that any person who answers the description given 
in the clause should be permitted to sue. The wisdom of this suggestion seems very doubtful and 
it is probably based on an overestimate of the expenses involved in administration. (In note 28 therein 
the statement is made by implication that the expense of administration would “virtually consume” any 
policy of $200 or less.) 

See Note (1932) 32 Cor. L. Rev. 1185, 1191, n. 35, and in addition to the cases there cited: 
Prudential Ins. Co. v. Roberto, 53 R. I. 415, 167 Atl. 139. (1933) (representee-payee preferred on inter- 
pleader): In re Arnott's Estate, 145 Misc. 226, 265 N. Y. Supp. 410 (1932) (representce-payee may retain 
payment against claim of administrator). But see Longley v. Metro. L. Ins. Co., 48 S. W. (2d) 74 
(Mo. 1932); and ef. Kelley v. Metro. L. Ins. Co., 155 So. 622 (Ala. 1934). 

"See the cases cited in note 84, infra. 

“There are other reasons why the company may insist on letters of administration. For example, 
where it is feared that the creditors of the person who would normally be chosen by the company as 
payee would exhaust the fund, the company may prefer to pay the administrator. Sce Brief from 
Metropolitan Co., Hearing, supra note 19, p. 112, 116. i 
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The Clause as a Device Permitting the Settlement of Disputes without Litigation 

In the actual administration of the facility of payment clause disputes are infre- 
quent. This is in part due to the fact that the speedy settlement made possible by 
the clause allows no time for dissensions to ripen. As I have already suggested the 
clause performs a kind of prophylactic function in this respect. But chiefly thanks 
are due the undertaker for eliminating friction from the administration of the clause. 
He seldom leaves enough to cause a fight.®* 

Where, however, the policy is relatively large, or where the insured carried several 
Industrial policies, so that there is a surplus over the cost of burial, then a dispute 
may arise between rival claimants. Such a dispute may also arise even in the case of 
a single small policy where the only claimants are distant relatives who are quite 
willing to cheat the undertaker of his due. When such disputes arise the company 
is under no compulsion to settle them and it may fall back on its privilege of paying 
the estate and insist that letters of administration be taken out. But not infrequently 
the company attempts to effect a settlement among rival claimants. In such a case 
the office of the superintendent or manager is converted into an informal tribunal 
dispensing a kind of cadi justice. Is it a better justice than the parties would get by 
going to court? It is certainly cheaper and more expeditious, Furthermore, it is 
arguable that the method employed is more appropriate to the subject matter in- 
volved than is the formal and legalistic method of the courts. When it is intelligent 
and free from corruption it represents the same kind of “fireside equity” which has 
been found appropriate generally for the solution of small disputes. The method 
chiefly used is conciliation, When conciliation is merely a euphemism for enforced 
compromise it has little to recommend it. But as the term is generally used it con- 
templates a tactful steering of the disputants toward the just solution—which may 
or may not involve compromise. It should be noted that the insurance official is in 
a peculiarly advantageous position to accomplish this steering. In addition to the 
subtle social pressure conferred by his office, he is backed by a very effective sanction 
in that he can always insist that letters of administration be taken out. When agree- 
ment seems difficult to obtain, he may hold this threat over the heads of the dis- 
putants. One may imagine the effectiveness of this threat, carrying as it does in the 
minds of the uninitiated all the fear of the unknown world of officialdom, lawyers, 
fees, and courts. It should also be noted that the company’s settling agent has a 
unique advantage over most tribunals, official and unofficial, in that he normally 
possesses, through the collection agent, a more or less intimate knowlege of the 
insured’s household, sometimes extending over a period of years. 

Whatever its virtues, it must be recognized that there are certain limitations on 
the effectiveness of this extra-legal means of settling disputes. In the first place the 
company’s own enthusiasm for its réle as arbiter may be somewhat dampened by 
certain decisions declaring that the company may become liable to pay a second time 


* See the investigations of burial costs reported in note 40, supra. 
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where in the opinion of the court its first settlement was erroncous.®* A fear that 
its settlement may not discharge it of liability may induce the company to play safe 
and insist on letters of administration. However, the practical effect of these de- 
cisions imposing a double liability on the company has probably been very slight. 
The practice of the companies is not to effect settlement in any case where there is 
an active contest until a release can be secured from all claimants. The company is, 
therefore, in no danger of being held to a double liability except where the second 
claimant makes a belated appearance after the settlement. Accordingly, it is unlikely 
that these judicial decisions which, in a loose sense, subject the company’s settlement 
to judicial review, greatly affect the practice of the companies or impair their 
position as extra-legal arbiters, 

A second limitation on the company’s position as arbiter is to be found in 
judicial holdings that the settlement effected by the company is not final as between 
claimants. The way is open to the beneficiary, who has been passed over by the 
company, to bring suit against the company’s payee.®® So, where the policy is 
payable to the estate, it has been held that the administrator may bring suit against 
the person paid by the company.®* Thus, while the controversy may be ended so 
far as the insurance office is concerned, it may live on between the claimants and 
give rise to litigation between them. This may seem seriously to impair the com- 
pany’s position as an arbiter between claimants, since it is an odd tribunal which can 
only disencumber itself of a dispute and can effect no final disposition as between 
the disputants. But the limitation is more apparent than real. In actual practice the 
company’s settlement generally ends the controversy. The smallness of the sum 
involved is usually sufficient to discourage litigation between claimants, to say noth- 
ing of the fact that it is unlikely that it will occur to the disgruntled claimant that 
suit is possible. 

It is patent that there are dangers in the assumption of a judicial function by the 
company. The nature of these dangers is obvious enough not to require discussion 
here. One particular opportunity for a misuse of the power granted by the clause 
should however be mentioned. Where the company is denying or secking to reduce 


™ Zornow v. Prudential Ins. Co., 210 App. Div. 339, 206 N. Y. Supp. 92 (1924), dissussed in (1925) 
9 Minn; L. Rev. 288; Sylvester v. Metro. L. Ins. Co., 255 Mich. 302, 238 N. W. 234 (1931); and see 
Note (1932) 32 Cot. L. Rev. 1185, 1188, 

Note (1,32) 32 Cor. L. Rev., 1185, 1192, n. 44-46. 

® Note (1932) 32 Cor. L. Rev., 1185, 1192, n. 47-48, and sce in addition to the cases there cited, 
In re Schultz’ Estate, ‘152 Misc. 601, 273 N. Y. Supp. 882 (1934). The principles upon which the 
courts decide controversies between claimants are not entirely clear. However, it scems generally to be 
assumed that the person named in the policy as payee—the beneficiary or administrator, as the case may 
be—is entitled more or less as a matter of course. This attitude is regrettable, especially in those cases 
where the policy names the administrator or executor of the insured as payee. This provision of the 
policy is actually inserted to take care of the rare situation where it is impossible to effect scttlement with- 
out administration and should not be construed as intended to affect the ultimate disposition of the 
fund. Perhaps it is the lack of any other “legal” principle of decision which leads the courts to grant, 
in a more or less mechanical way, priority to the estate. Courts have to have “reasons”; insurance officials 
can proceed without them. 
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its liability on the policy it acquires an interest in the dispute which ought to dis- 
qualify it as a judge between contending claimants. In such a situation it is under 
the obvious temptation to settle with that claimant who is willing to accept the 
greatest reduction in the benefit provided by the policy. But since the cases where 
the company denies liability are infrequent,®* and since a settlement for less than the 
face of the policy with anyone but the payee named in the policy is probably legally 
ineffective to discharge the company,®* the danger here involved is not great. 


The Undertaker and the Clause 

In discussing the relation between the undertaker and the facility of payment 
clause it will be well to separate, provisionally, two questions: (1) Do the companies 
protect the undertaker to the extent of his “legitimate” claim? (2) Does the clause 
work to the advantage of the unscrupulous undertaker? 

The answer to the first question must depend on inference but it seems to be in 
the affirmative. The companies are very sensitive about being regarded as collecting 
agents for the undertaker and, as I have already stated, they do not normally pay the 
undertaker’s bill directly. But this does not mean that there are not ways in which 
the undertaker’s interest may be protected. The simplest of these is to withhold pay- 
ment from the relatives until the undertaker has been provided for. This seems 
actually to be the practice in those cases where the policy is made payable to the 
estate and where there appears some danger that the undertaker’s bill will not be 
paid by the relatives.®® It is understandable why this attitude should have grown 
up. In some cases the undertaker—or more accurately an undertaker— must be 
given assurance of payment in order to effectuate the intent of the insured. If the 
company permitted a distant relative to come in and collect the policy, leaving the 
deceased to a pauper burial, it would certainly be remiss in its trust. Then there 
are judicial decisions®® to the effect that the company may become liable to the 
undertaker if its agent represents to him that there exists a policy which will provide 
a fund for funeral expenses—a representation which must often be made in order to 


"In 1929 the Prudential Company disputed only 1.1 out of 1000 claims in the Industrial branch, 

as against 5.6 in the Ordinary branch. Brief from Prudential Insurance Co., Hearing, supra note 19, 
. £22. 

J McCarthy v.’ Prudential Ins. Co., 252 N. Y. 459, 169 N. E. 645 (1930), discussed in (1930) 39 
Yare L. J. 1065. Here the policy was payable to the estate, and the court held that since only the 
administrator or executor had a legal claim against the company (see note 79, supra) there was no legal 
basis for a compromise with anyone else. 

“ Cf., “In most cases there is no question as to whom the claim should be paid to. If there is a 
widow, the widow gets it. If there is no widow, very often there is an agrecment made that it is to 
be paid to the undertaker.” Statement of James F. Little, representing the Prudential Insurance Co., 
Hearing, supra note 19, p. 89. Where the policy is payable to a beneficiary the company would be less 
solicitous for the undertaker's interest. Payment would ordinarily be made to the beneficiary and the 
undertaker would be left to his own devices. As I have already indicated, this is one advantage of the 
policy naming a beneficiary. 

™ Zornow v. Prudential Ins. Co., supra note 84; Metro. L. Ins. Co. v. Johnson, 121 Ill. App. 257 
(1905). In the latter case the undertaker testified that “he had buried many people who were insured in 
the appellant company, depending on getting his pay when the claim for bencfits under the policy was 
passed on and allowed.” 
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save the deceased from a pauper burial. ‘The consequence of these legal and practical 
considerations is that there has grown up in the business a feeling that the under- 
taker has a kind of lien on the policy to the extent of his legitimate charges.°* 

The other question, whether the clause works to the advantage of the unscrupu- 
lous undertaker, is more difficult to answer. Here everything would depend on the 
standards of the particular company. Undoubtedly the “paternalism” involved in 
the clause may be used to protect the family against excessive funcral charges.®* It is 
equally capable of a corrupt diversion in favor of the undertaker.®? Final judgment 
on this aspect of the clause would necessitate a more careful study than has been 
possible in the preparation of this article. A realistic inquiry into this problem 
would recognize the difficulty of distinguishing between legitimate and excessive 
funeral charges and would attempt to discover whether insurance officials do not, 
with a perfectly good conscience, recognize a kind of normal ratio between funeral 
bill and insurance policy and thus add their sanction to the undertaker’s price-fixing 
practices. 


The Assignment of Industrial Policies 


“Any assignment or pledge of this policy or of any benefits thereunder shall be 
void and of no effect.” This provision, or language of like import, is to be found in 
most Industrial policies. A number of reasons have been advanced in justification of 
it. (1) It is intended as a kind of prophylaxis against disputes and litigation and the 
delays in settlement which they cause, since assignments are a fertile source of con- 
troversy in insurance law. (2) It effects an economy in the administration of the 
business, and therefore a reduction in premiums.** (3) It protects the policyholder 
against loan sharks and unscrupulous undertakers. 

The provision has been criticized on the ground that “the companies have no 


" “If no beneficiary is named . . . the policy would be payable to the insured’s estate in which event 
the undertaker would have first claim.” John M. Ehle of the Imperial Life Insurance Co., InpustRiaL 
Insurance, Dec. 1934, p. 21. 

“It is the Agent's duty to endcavor to prevent the unscrupulous undertaker from deceiving or over- 
charging the policyholder. The rules forbid the assignment of policies or the payment of claims to the 
undertaker. The Agent can well go further. He can refuse information to the undertaker; he can 
advise against costly funerals; he can make it easy for claimants to get their papers and their money.” 
Mctropolitan Life Insurance Co., Instruction Book for the Exclusive Use of Agents, §256. 

“Ie has been claimed by charity workers who are friendly to our business that our policyholders are 
subject to gross overcharging by undertakers. . . . And they go on to say that, to some extent, our men 
are responsible for this in that they recognize undertakers’ claims, arrange to have them present, or 
encourage their presence at the time the claim is paid. Doubtless these charges are exaggerated in some 
cases and without foundation in others. Most undertakers are men of honor, but some may not be.” 
Ibid. See also the somewhat vague reference to abuses in 73d Mass. Insurance Report, Business oF 1927. 

sat 
m “Tf a company had to receive notice of assignments, and refuse . . . payment until examination for 
possible assignments . . . was . . . made, claims would be greatly delayed and the expenses of the 
company would rise very materially, as among the great mass of policyholders, with some names repeated 
hundreds, if not thousands of times, very great care would have to be exercised in order to determine 
whether or not notice of assignment had been received.” Metropolitan Life Ins. Co., op. cit. supra note 
£7, p. 126. i 
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right to assume a paternalistic attitude in respect to this or any other provision.” 
A statute recently passed by Congress for the District of Columbia provides that 
nothing contained in any Industrial policy “shall operate to prevent its valid assign- 
ment by the insured.”9¢ 

It may be questioned whcther the provision rendering assignments void really 
accomplishes anything significant enough to warrant either criticism or legislative 
reform. The effect of the provision is, in the first place, greatly limited by the legal 
doctrine that contractual prohibitions of assignment are subject to waiver by the 
contract-debtor, in this case, the insurance company.®* In other words, the company 
may, but need not, recognize assignments. If objection to the assignment rests in 
the discretion of the company, and if, as has been judicially indicated,°® the company 
already has the power, under the facility of payment clause, to cut out the assignee, 
then it may be seen that the provision which purports to render assignments “void” 
is not so significant as it at first appears. The facility of payment clause is, indeed, 
the “essence of the business.” In confirmation of this it may be noted that there is 
a similarity, if not, indeed, identity in the judicial limitations which would be im- 
posed on the two powers by which the company may defeat the assignee’s right. 
For example, tacit acquiescence or participation by the agent in a pledge of the 
policy, which might be construed as a “present election” in favor of the pledgee 
under the facility of payment clause,°® would probably also be construed as a waiver 
of the prohibition of assignment.’ It is significant that the policies now issued by 
the Prudential Company, which writes about 40 per cent of the Industrial business 
in the country, contain no express inhibitions on assignment. 

In actual practice the companies do recognize assignments, particularly those 

 Taytor, op. cit. supra note 6, at 94. 

* An Act respecting contracts of Industrial life insurance in the District of Columbia, Public, No. 269, 


33d Cong., 1st Sess., (1934) §$4-5. 

* RESTATEMENT, Contracts (1932) §176; Metro. L. Ins. Co. v. Dunne, 2 F, Supp. 165 (S. D. N. ¥. 
1931). It is not impossible that the inhibition on assignment would be held altogether void as an im- 
proper restraint on commerce, See State Strcet Furniture Co, v. Armour & Co., 345 Ill. 160, 177 N. E. 
702 (1931). 

Note (1932) 32 Cor. L. Rev. 1185, 1188, n. 12. The District of Columbia statute, supra note 96, 
provides that “the company issuing the policy so assigned shall be discharged of all liability thereon by 
payment of its proceeds in accordance with its terms, unless before such payment the company shall have 
written notice of such assignment.” ‘The effect of this last proviso is not entirely clear, but it would 
seem to impose a limitation on the company’s power under the facility of payment clause. If so, the 
statute is significant, not for its invalidation of the prohibition of assignment, but for its effect on the 
company’s power under the facility of payment clause. 

See note 80, supra. 

%° One obstacle to construing the agent's acquiescence in a transfer of the policy as an election or 
waiver by the company is found in the provision commonly inserted in insurance policies that the agent 
shall not have power to alter the terms of the written contract. But the problem here is not essentially 
different whether the facility of payment clause or the prohibition of assignment is involved. In either 
case it is possible to argue that the agent's conduct does not “change the contract” but merely represents 
the exercise of a power granted by the contract (La Raw v. Prudential Ins. Co., 56 App. D. C. 199, 12 F. 
(ad) 140 (1926) or is evidence of the company's own construction of the contract (Foryciarz v. Pruden- 
tial Ins. Co., 95 Misc. 306, 158 N. Y. Supp. 834 (1916) ). Cf. om the problem of waiver and election, 
Longley v. Metro. Life Ins. Co., 48 S. W. (2d), 74 (Mo. App. 1932). 
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between members of the same family. An assignment in favor of an undertaker 
who made it a general practice to obtain assignments of Industrial policies would 
not be recognized, at least by the better companies,?®# 


Legal Devices for Undoing Bad Underwriting 

In any system of life insurance in which participation is voluntary there arises the 
problem of selecting risks. We have already discussed under the heading Wage- 
Earner’s Insurance and the Death Rate’? those administrative measures—medical 
examinations, “inspections” and the like—which may be adopted to prevent the writ- 
ing of insurance on improper risks. That these measures are fallible is obvious. 
The company’s agents may make mistakes, or be imposed on, or may wink at 
doubtful applications, or even connive at the writing of “death-bed insurance.” The 
consequence is that the companies have not been content to depend upon an adminis- 
trative prophylaxis against bad underwriting but have inserted in their policies 
provisions intended to relieve them of liability in those cases where the policy should 
never have been issued in the first place. The practice is to insert in the policy a 
provision that it shall become void if the insured at the time of his application 
suffered from certain named diseases, or was not in “sound health,” or failed in some 
other defined way to mect the test of insurability.°° These provisions are, of course, 
limited by the “incontestability clause” which prevents the company from denying 
liability on the policy after one or two years from the date of issue. 

The problems, legal and ethical, which arise out of these policy provisions are 
among the most perplexing in the whole field of insurance. The same provision 
which serves in one case as a necessary protection to the company—and indirectly to 
the honest policyholder—against the schemes of the speculator, may serve in another 
case as a trap for the innocent. A provision which serves a useful and unobjection- 
able purpose in the administration of a company of high standards may cover the 


%1 “Assignments are forbidden by the policy because they are usually undesirable from the point of 
view of both the insured and company. Exceptions are, however, made in meritorious cases... . The 
Metropolitan is constantly assailed with demands by undertakers, in the main, for remission of the rule 
against the recognition of attempted assignments of policy proceeds... ." Brief from Metropolitan 
Life Ins. Co., Hearing, supra note 19, p. 114. 

* Supra p. 13. 

# Statutes commonly provide that representations contained in the application shall not affect the 
validity of the policy unless a copy of the application is attached to the policy. ‘These statutes usually 
apply to Ordinary and Industrial insurance alike. Goldstein, 4 Survey, etc., infra p. 63. Because of these 
statutes it has become the regular practice in the Ordinary branch to attach a photostatic copy of. the 
application to the policy. On account of the expense involved, this practice has not been followed in the 
Industrial branch, Instead certain general warranties are printed in the policy itself. 

The policies of some companies provide that if the insured shall die of certain named diseases within 
a certain period the benefits of the policy shall be reduced by a defined amount—somcetimes to a fraction 
of the sum stated in the face of the policy. Though a provision of this kind may, if properly restricted, 
serve a useful purpose in combatting death-bed insurance, it is doubtful whether stipulations of this sort 
should be permitted. They render a comparison of the benefits provided by different policies difficul—— 
assuming that they are printed in such a way that the prospect will be able to discover them, which is 
not commonly the case. Some very trickily worded policies of this-sort have been sold, policies which 
because of their comprehensive exemptions of diseases are really little more than accident policies, 
though they are sold as “life insurance.” 
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frauds and defaults of some fly-by-night concern. These difficulties are greatly 
aggravated in any scheme of petty policy insurance. The impracticability of medical 
examinations, a less competent and perhaps less trustworthy personnel, a less in- 
telligent and often illiterate clientele, the multiplicity of small and recently estab- 
lished companies, the special temptation which small premiums offer the speculator— 
all these things multiply the difficulties of the problem as it arises in the Industrial 
branch. No very satisfactory resolution of these difficulties has been hit on, and none 
is suggested here. It may, however, be useful to analyze certain aspects of the 
problem. We may distinguish three different solutions of, or more accurately, 
approaches to this problem. 

In the first place it might be proposed that the companies be deprived altogether 
of the power of undoing their bad underwriting. Suggestions of this sort have 
actually emanated from responsible sources. In 1927 the Commissioner of Insurance 
of Massachusetts wrote in his annual report, “Perhaps the best way to cure this 
situation would be to make the companies more directly responsible for the acts of 
their agents by eliminating the contestable period altogether, making industrial 
policies written without medical examination incontestable from date of issue.”'* 
What the consequences of a general adoption of this proposal would be, it is im- 
possible to foresee. Without much question it would necessitate fundamental 
changes in the administration of the business—with what cost to the policyholder 
cannot be foretold.1° It contains the grave danger that it might lead to a great 
increase in speculative and “grave-yard” insurance, a development which would 
certainly increase the cost of insurance to the honest policyholder if it did not 
demoralize the whole business. 

‘The second approach to the problem, which might be termed the “legalistic,” is 
to attempt to solve the difficulties of the problem by a precise and clear-cut definition 
of the rights of the parties. Let us eliminate all vague and general phrases from the 
policy, for example, the warranty of “sound health.”4°* Let the applicant sign a 
statement which will contain specific representations: “I have never to my knowl- 
edge had tuberculosis,” “I have not consulted a doctor during the past five years 
except in the following cases, to wit,” etc. Let legal penalties be imposed to prevent 
the agent from answering the questions in a perfunctory manner without actually 
addressing them to the applicant. Let a photostatic copy of the application be at- 
tached to the policy so that the policyholder may read it over at his leisure and be 
in a position to inform the company if it contains any mistakes. Let it be enacted 
that the applicant shall be held only to good faith, so that his honest mistakes will 
not count against him. When this situation of clarity and precision has been 

* Report, supra note 93, p. 4. 

** Cf., however, on the costs of “inspection,” note 19, supra. 


“The clause in the policy as it now stands . . . is susceptible of more than one interpretation and 
should be clarified.” Tavtor, op. cit. supra note 6. p. 85. 
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obtained, let it be left to the courts and juries to determine whether the applicant 
obtained his insurance by fraud.!°* 

This approach is at once the most “reasonable” and the least realistic. As applied 
to the small policy it involves a gross disproportion of means to end. The purchase 
of a policy involving an initial expenditure of ten cents cannot be invested with the 
solemnity of a treaty by any statutory legerdemain. The assumption that a lawsuit 
is an appropriate means of scttling questions arising out of such a policy is equally 
lacking in realism.?°° It may, of course, be answered that an actual resort to the 
courts is not contemplated. Where the rights of the parties are clearly defined and 
where, therefore, the results of litigation can be forescen, the mere threat of a law 
suit suffices. This assumes that the legalistic approach achieves a clear-cut definition 
of the rights of the parties. Actually the certainty and precision which legalism pro- 
cures here are almost entirely illusory. To take the most fundamental question, 
what is “good faith”? The applicant once suffered from a persistent cough, and was 
told by a doctor that he might have had a “slight touch of tuberculosis.” He states 
in his application that he has never suffered from tuberculosis. Is his representation 
in “good faith”? Or, suppose the applicant gained the impression that the questions 
were merely a matter of form and that complete and accurate answers were not 
expected. Is a false answer by such a person lacking in “good faith”? 

Viewed realistically, the net effect of this whole quixotic attempt to introduce 
certainty into a subject matter which does not permit of certainty is—aside from its 
incidental effect in making work for the lawyers—to turn the whole problem over 
to the discretion of juries.!°? Are juries a proper tribunal to pass on this question? 
They bring to it neither lack of bias nor special competence. To a natural prejudice 
in favor of the individual—perhaps a widow—against “the company,” there is added, 
in the jury’s mind, the feeling that the company is trying to take back what it has 
once given. It is unlikely that they will have the insight to realize that an unjust 
decision against the company may be, in effect, an unjust decision against the honest 
policyholder. They are unacquainted with the problems of the business. They 
know nothing of the evil of speculative insurance. Actually the companies are some- 
times confronted with perjurious conspiracies involving whole neighborhoods. In- 
surance officials see sinister possibilities in the future development of this evil. That 
a whole people can acquire the habit of perjuring themselves in perfect good con- 
science is amply demonstrated by the personal property tax. There is need here 


** This was in general the line of attack of those who secured, the enactment recently of a statute 
affecting Industrial policies written in the District of Columbia. See Hearing, supra note 19, and the 
Act of Congress cited supra note 96. 

* The cost of litigation may be reduced—for the litigant—by “vexatious delay statutes which provide 
that the successful claimant may recover attorney's fees and a penalty from the insurance company. See 
Note (1934) 38 Harv. L. Rev. 319. But these same statutes increase the cost of litiy ition to the com- 
pany, and may indirectly contribute to increase the cost of insurance to the main body of policyholders. 

™ Of course, there is here, as elsewhere in the law, some control by courts over juries. But for the 
most part the courts have been very liberal in allowing issues of fact to go to the jury, and it is usually 
possible in this field (for the lawyer of any resourcefulness at all) to get the case to the jury. 
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from time to time for a vigorous moral cautcrization. It is hardly reasonable to 
expect the jury to provide it. 

The third approach to the problem, which may be termed the “paternalistic,” is 
to leave this matter in the hands of the companies. Let them decide which claims 
are meritorious. This is actually the solution toward which the companies have 
worked. The warranty of “sound health” contained in Industrial policies is, realis- 
tically considered, not a warranty at all, but a device by which the companies attempt 
to reserve to themselves—subject of course to a minimum of judicial supervision— 
the decision when it is wise and just to disallow a claim.!!° 

The proposal that the companies be given control over this matter sounds much 
more shocking than it really is. If the government were to undertake the insurance 
business there is every reason to suppose that this problem would be taken from 
juries and given into the jurisdiction of some bureau, with a very restricted right of 
appeal to the courts. Under a scheme of government insurance that would probably 
be accepted as the most reasonable disposition of the problem.""! There is no reason 
to suppose that the bureaucracy of the huge mutualized companies is in any way 
inferior to a governmental bureaucracy. What it loses by working in an atmosphere 
of “production” and salesmanship, it gains by the checks on indifference and oppres- 
sion which competition imposes. 

But of course the impracticability of this solution, as an official or legislative 
proposal, is obvious. There exist a great many Industrial companies, of varying 
standards. The system might work in the case of a company with a long tradition 
of trustceship behind it. It would certainly not do to entrust a power of this sort to 
the shady concern living off the fringes of the business. But who will draw the line 
between. those companies which are capable of this trust and those which are not? 


Industrial Insurance and Legislative Reform 

Mr. Goldstein’s survey*?* brings out rather strikingly the extent to which Indus- 
trial insurance has been free from statutory regulation. It is not simply that there 
is an almost complete lack of legislation specially aimed at Industrial insurance. Long 
statutory chapters regulatory of insurance generally are commonly prefaced by a 
blanket exemption of Industrial policies. The detailed legislative regulation to which 


40 "The purpose of this clause is to protect the honest policyholders from the payment of unjust claims 
under policies where the insured knew he was uninsurable at the time the contract was issued. Where 
an individual is not in good health but does not know it the claim is paid without question. Honest 
policyholders are not affected in any way by the inclusion of this provision. It is intended merely to 
close the door to fraudulent applicants who are entirely aware of some serious ailment.” Kineke, op. cif. 
supra note 4, p. 34. But though the companies state that the warranty is mercly intended as a protec- 
tion against fraud, they have opposed Icgislation which would submit to juries the issue of fraud, and 
have in litigation sought to secure an interpretation of the warranty which would exclude the issue of 
good faith. Hearing, supra note 19, passim. This attitude docs not involve any inconsistency when it 
is interpreted as an attempt by the companies to preserve for themselves jurisdiction to determine the 
issue of “fraud.” . 

™Of course, a scheme of government insurance which was all-inclusive and compulsory would 
eliminate this problem and all others connected with the selection of risks, 


™3 Infra p. 57. 
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Ordinary insurance has been subjected, which goes so far as to prescribe even the 
terms of the policy, has not, for the most part, been extended to the Industrial branch. 
Why has legislative reform made a detour around the weekly-payment policy? One 
very simple explanation suggests itself. As Judge Parry has remarked, “the human 
bottom dog is poorly represented in the great inquest of the nation.”!** Undoubtedly 
that is a part of the story. Yet there are other considerations which explain the 
existing situation and which may even to some extent justify it. 

The following table may offer one clue to the explanation. It is designed to 
depict the extent to which the Industrial business is, in particular. states, concentrated 
in the hands of a few concerns or is distributed among a large number of companies. 
Since no other practicable means of bringing this out seemed available, the table was 
drawn up to show the geographical distribution of the business of the Big Three 
companies—Metropolitan, Prudential, and John Hancock. It will be noted that it 
contains a sampling of states representative of various sections of the country.'* 


Number Number 
of Percentage | of Percentage 
Companies of Companies of 
STATE Doing Business State Doing Business 
AND Industrial Done by AND Industrial Done by 
YEAR Business Big Three YEAR Business Big Three 
East Mid West 
Connecticut, 1933...... 5 99.76 PRONG, 2993.......... 16 94.06 
Massachusetts, 1932.... 5 96.90 Indiana, 1933-34......- 21 83.01 
New .York, 1932....... 4 98.97 Missouri, 1933...-..--. 15 86.33 
— = 1933. ----0- 2000. 22 77-19 
isconsin, 1933......- 4 99-59 
Kentucky, 1933........ 19 63.16 , 
Louisiana, 1933........ 44 37.09 West 
North Carolina, 1933... 17 30.87 California, 1933........ 6 97-74 
Texas, 192?-34......... 20 2.16 Colorado, 1933......... 3 100. 
Virginia, 1933......... 20 34.83 oe eee I 100. 
Cregem, 1993........5. 3 100. 


Though the Big Three taken as a unit control about 85 per cent of the Industrial 
business of the country, their dominance, as the table indicates, is somewhat irreg- 
ularly distributed. A full explanation for the peculiarities of this distribution cannot 
be attempted here. It is sufficient for our purposes to notice that those states which 
have ordinarily taken the lead in legislative reform in insurance (New York and 
Massachusetts, in particular) are revealed by the table to be those states in which the 
number of companies writing Industrial business is very small and in which the field 

™8-Tre Law AND THE Poor (1914) 289. 

™ The volume of business was computed on the basis of premiums collected during the year, except 
in the case of Connecticut, Virginia, and Wisconsin, where it was computed on the basis of the total value 
of policies in force. In the case of Louisiana the figure for the number of companies includes assessment 


companies and burial associations. All the computations were based on figures taken from the reports 
of the various state insurance commissioners. 
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is almost completely absorbed by the Big Three. Probably reform legislation has 
not originated in those states because the situation has not demanded it. The prac- 
tices of the Big Three are regarded by students of the field as conforming to a high 
standard, though without the implication that they may not be equalled by those of 
a substantial number of smaller companies.*® For our present purposes, however, 
it is not necessary to attempt any comparison of company practices, since the in- 
tangibles of administration and personnel which they involve are not generally 
responsive to legislative fiat. In those formal matters which are ordinarily the 
subject of legislation—policy provisions of various sorts, warranties, non-forfeiture 
values, and the like—-there can be no question that the Big Three have generally 
taken the lead. Sometimes they have altered the terms of their policies in anticipa- 
tion of a public demand, and thus eliminated the occasion for legislative reform.!"® 
Generally they have kept the provisions of their Industrial policies in as close con- 
formity with those of the Ordinary branch as they considered compatible with the 
essential differences in the problems of the two fields. Their lead has been followed 
by a great many of the smaller companies, though there usually intervenes an interval 
of time before their reforms are generally adopted. In those states where a large 
number of companies are writing Industrial business, there are usually a few 
marginal concerns which do not, even in such formal matters as policy provisions, 
attempt to comply with the higher standards of the business unless they are com- 
pelled to do so. ' 

There is, however, an aspect of the problem which is probably much more im- 
portant, and certainly more objective, than any comparison of the principles and 
practices of the different companies. I refer to the simple factor of number. Regard- 
less of the character of the companies involved, it is obvious that the need for legis- 
lative regulation of certain kinds inevitably increases with the number of companies 
doing business over a given area. The need for high-pressure sales methods increases 
with the number of agents operating over a particular territory. The greater the 
number of companies, the more bewildering the variety of policies offered, and the 
greater the need for some kind of statutory limitation on policy forms. Coinci- 
dentally, the check imposed by a desire to maintain a reputation in a competitive 
field becomes less, since policyholders can hardly distinguish one company from 
another. This is particularly true where the agency force of the smaller company 
consists chiefly of “floaters,” so that there is not even an identification of the 

™5“They [the Big Three} have played the dominant réle in the development of what has become a 
tremendous enterprise. . . . Among them they control nearly cighty-five per cent of the business, which 
is the more noteworthy when it is understood that approximately one hundred companies are engaged in 
writing this form of insurance. Not only do they dominate the field, but they also represent the best in 
principle and practice among Industrial companies, This statement is not meant to exclude or belittle 
many of the smaller companies that operate in more restricted areas. Scveral of these are as efficient and 
offer benefits equal to those of the larger.” Taytor, op. cit. supra note 6,'p. 15. 


4° See, for example, the account of the recent action of the Metropolitan and Prudential companies in 
regard to cash surrender values, supra p. 26. 
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agent. with his company."!7_ The resulting confusion leaves an opening for the 
inevitable “chiseler.” 

If legislative reform is needed, it is chiefly needed in those states which are not 
in the habit of originating reforms. There are, moreover, special reasons in this case 
why they have not overcome their customary inertia. The local companies already 
suffer a serious handicap in competing with the larger concerns. Often their officials 
are eager to place their practices on the highest level compatible with their continued 
development. It may be feared that too stringent statutory regulation might arrest 
that development. 

A more fundamental question is whether legislation is the proper cure for ‘such 
evils as exist in the Industrial branch. Repeatedly doubt has been intimated in this 
article whether the proper approach to the problems of ‘petty policy insurance is to 
be found in “legalism”—with its costs and delays, its assumption of a litigation-wise 
body of social practice, its reliance on individual initiative in the assertion of the 
“rights” it creates. For the most part the better approach to the abuses of Industrial 
insurance will probably be found to be through the insurance commissioner—in other 
words, through an administrative check on a business which is itself almost éntirely 
“administration.”’ Perhaps an unexpressed conviction of this sort explains the dearth 
of statutes regulating Industrial insurance. The remarkable growth of the Industrial 
insurance business has in fact paralleled the progressive emergence of the insurance 
commissioner as an important factor in the control of the business. Mr. Hobbs’ 
article!#® conveys some notion of the extensive powers which the commissioner 
wields or may wield. How wisely those powers are exercised, how much account 
they take of the interest of the “human bottom dog” will depend on the intelligence 
and courage of the individual commissioner, on the traditions built up by his prede- 
cessors, and upon the legal powers which have been conferred upon him. 

Certain things could be achieved by statute. A proposal has already been offered 
for a statute compelling a discount for the payment of premiums at the office.!!° 
In some states statutes restricting the variety of policies issued are urgently needed. 
Where a policy exempts death due to certain diseases it should: be required that a 
warning of this limitation be printed boldly on the face of the policy.* Legislation 
may also be desirable in some states to enlarge the quasi-criminal powers of the 
insurance commissioner. But one hesitates to propose a general legislative reform 
of the law of Industrial insurance. It is easy to foresee what such a general overhaul- 
ing would be likely to bring. In the first place, it would at an early stage be revealed 


47 “As a rule industrial agents are recruited from the wrong class of people, and except with com- 
panies like the Metropolitan, the Prudential, and a very few others, they may be regarded largely as 
‘floaters,’ who are in the business only temporarily, or certainly not for a very long period with any par- 
ticular company, and therefore with no regard for the proper building up of a business which shall be 
Permanent with them as well as with the company.” Statement of Lewis A. Irons, Deputy Insurance 
Commissioner of Georgia, quoted in Hearing, supra note 19, p. 66. 

™ The Réle of the Insurance Commissioner, infra p. 49. Sce also, Parrerson, Tite Insurance Com- 
MISSIONER IN THE Unitrep States (1927). 
™ Supra page 20. 
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that there are, under existing practices, important differences between the rights 
conferred by an Industrial policy and those conferred by an Ordinary policy. There 
would be an immediate demand for the elimination of these “discriminations.” That 
such a demand would be unwise, that it would, if effectuated, work seriously to the - 
disadvantage of the Industrial policyholder would probably not act as a serious de- 
terrent. A cuphemistic and unrealistic attitude characterizes our legislative dealings 
with economic classes. We generally prefer actual injustice to the poor to an admis- 
sion in the statutes that poor people exist. Similarly. a general legislative reform 
would evoke a demand that the policyholder be saved from the “paternalism” of 
the companies, and the rescuers would probably not stop in their zeal to reflect what 
the rescue would cost the rescued. In this connection a comparison which Sir 
Dudley North made of English and Oriental justice is pertinent. “If it be found 
there [in the Orient] that. men truckle under the tyranny of the greater, and bear 
oppression rather than offend them, here men truckle for fear of the law itself, and 
let their just right and property go rather than launch into a deluge of officers, 
counsellors, and forms.”!2° If we saved the Industrial policyholder from. the 
“tyranny” of the companies could we be sure that we would not let loose on him 
this “deluge of officers, counsellors, and forms”? 

‘This does not mean that there is not a need for reforms, even for reforms designed 
to restrict the power exercised by the companies over their policyholders. But it does 
mean that such reforms must not only be guided by an intimate acquaintance with 
the problems of the business, but must be steered carefully away from those dangers 
which I have attempted to summarize in the word “legalism”—dangers which 
especially threaten any proposal to ameliorate the condition of those at the bottom of 
the economic scale. 


™ Quoted in Conen, Tue Spirit oF our Laws (1922) 183. 











THE ROLE OF THE INSURANCE COMMISSIONER 
IN INDUSTRIAL LIFE INSURANCE 


Crarence W. Hosss* 


Industrial life insurance is merely life insurance, sold in small policies, the average 
Industrial policy being somewhere between $200.00 and $250.00, and with a premium 
which is ordinarily payable in weekly instalments and collected at the door. It is 
adapted to the needs of those who cannot buy the ordinary forms of life insurance, 
but who wish to provide either for the protection of their families or for the expense 
of their burial. Any life company can write it. There were in 1932 some 79 com- 
panies listed as having Industrial life insurance on their books. Some of these, to be 
sure, had only a nominal amount; but while three companies write the greater part 
of the Industrial business, there are others who write it actively and in very fair 
amount. 

The functions of the Insurance Commissioner with regard to companies writing 
Industrial life insurance do not differ in kind from those relating to life companies 
generally. It is his duty to exercise certain supervisory functions designed to secure 
their solvency and the proper conduct of their business with regard to the rights. of 
their policyholders, and in compliance with law. As in the case of other companies, 
he licenses out-of-state companies, requires the filing of an annual statement showing 
in detail their financial condition and their operations, examines and audits this state- 
ment, determining their assets, the valuation of their investments, and the amount 
of their liabilities, including the great reserves which life companies maintain against 
their policies in force. He makes examinations, examines and approves policy forms, 
takes action if necessary to revoke a license or to require a company to put itself into 
sound condition, licenses agents, and in general sees that the cornpanies comply with 
each and every statutory requirement. He hears complaints arising out of their 
method of transacting business or the adjustment of claims. 

The extent to which Industriai life insurance presents a special problem to the 
insurance commissioner is due chiefly to the immense volume of the business and 
the great size of some of the companies writing it. On the latter point it may be 


* A.B., 1902, LL.B., 1904, Harvard University. Member of Massachusetts and New York Bars. Mem- 
ber of Massachusetts House of Representatives, 1910, 1911, 1912; Massachusetts Senate, 1913-1919. 
Commissioner of insurance of Massachusetts, 1919-1923. Special Representative of the National Con- 
vention of Insurance Commissioners in the National Council on Compensation Insurance since 1923. 
Author of numerous articles, pamphlets, and addresses on insurance subjects. 
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said that the chief writers of Industrial life insurance are enormous companies, and 
the labor of auditing and checking the annual statement, of determining financial 
condition and of making examinations increases quantitatively with the size of the 
company. On the other hand, it may also be said that these same companies are very 
well managed institutions; that there is no real question as to their financial condi- 
tion, and that they exhibit a genuine desire to keep within the law. On the former 
point, Industrial insurance outstanding in the United States amounts in round num- 
bers to $17,000,000,000, divided in 80,000,000 policies, and new issues are in the vicinity 
of 15,000,000 per annum. In other words, the Industrial companies reach each year 
something better than one in every ten of the inhabitants of the United States, and 
their outstanding insurance includes better than one-third of the population and 
involves visiting this enormous constituency once a week. Insurance, or for that 
matter, any business cannot touch so many people without developing points of 
friction, and a certain amount of the trouble generated thereby comes to the desk of 
the Insurance Commissioner. But on this point it does not differ frorn any type of 
insurance, and the number of complaints as compared with the enormous volume 
of transactions does not seem unduly large. 

The points in which Industrial insurance presents problems which may be re- 
garded as peculiar to the business may be briefly listed and discussed. 


Tue VALUATION oF PoticiEs 


All life policies are valued for the purpose of determining what reserve the com- 
pany shall maintain to ensure their ultimate payment. Industrial life policies are 
valued like any other policies. The old method of seriatim valuations is not now 
maintained by many insurance departments, and could hardly be used with regard 
to industrial issues. A grouped mean valuation is generally used and is for all 
practical purposes quite as accurate. In view of the fact that Industrial business 
carries a higher mortality than Ordinary life business, the statutes permit the use of 
special Industrial tables for valuation purposes, reflecting this higher mortality rate. 
One table more or less, however, does not add to the burden of insurance depart- 
ments. 


Tue Approvat or Poticy Forms 


Industrial life policies are generally subject to approval as to form; but the ordi- 
nary “standard provisions,” so called, are generally not required to be inserted. 
Some modification of the standard provisions was necessary because of the peculiar 
conditions attendant upon Industrial insurance; and while the greater part of the 
items included in the standard provisions, such as incontestability, grace period, mis- 
statement of age, reinstatement and non-forfeiture values, appear in the Industrial 
policy, they are not always in the exact form of the standard provisions. Originally, 
the Industrial policy was some distance from the standard provisions. Now the 
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policy has become pretty well standardized, and is very close to such of the standard 
provisions as are at all applicable. 

A very substantial proportion of the complaints addressed to insurance depart- 
ments involve the older issues of Industrial policies. Prior to 1907 these generally 
did not contain cash surrender valucs, and some of the older issues did’ not contain 
the options of paid-up insurance or extended insurance in the event of cessation of 
premium payments. The old policyholders had some reason to feel aggrieved at 
seeing the new policyholders getting a more liberal contract; especially when they 
were compelled to give up premium payments and found themselves unable to get 
a cash surrender value. One large company, with the aid of statutory provision in 
its home state, extended these privileges to all old policyholders in a measure defined 
by the statute. Other companies adopted the policy of extending relief in meritorious 
cases. The problem is one which is growing less as the older issues pass off the 
books. The one marked difference between an Industrial life policy and an Ordinary 
life policy is the lack of a policy loan privilege. But the small size of the policies 
and the consequent small dimensions of the policyholder’s equity makes this privilege 
practically impossible to give without a great increase in cost. Policy loans on indus- 
trial policies are not unknown, but are very rare, and granted only in exceptional 
cases. It may be stated that the forms of Industrial policies now in use create a 
minimum of complaint as to their essential equity. 


Tue Inpustriat AGENT 


The writing of the vast volume of Industrial business and the regular collection 
of weekly premiums requires the service of a perfect army of agents. These form the 
contacts between the companies and the great industrial population of the country. 
That population comprehends highly diversified racial elements and a great variety 
of social backgrounds. No small part of it is but imperfectly acquainted with the 
English language. Of necessity the agents must be such as can readily meet and talk 
with this constituency, and in consequence the make-up of the agency force is very 
nearly as heterogeneous as the population. The army is not levied haphazard, nor 
is it without its discipline and training. A company has too much to lose from send- 
ing out irresponsible persons to represent it to take more chances than it must. It 
sets up certain standards for selection, and the tendency is towards the raising of its 
standards. It maintains an elaborate organization to supervise, to check and to audit 
the transactions of these agents. It sets up and enforces rules as to their conduct, 
gives instruction, and where the volume of business warrants sometimes conducts 
regular schools. On top of this, the agents must in practically all states receive 
licenses. New York does not require licenses for Industrial agents, but even there 
at least one Industrial company has all its agents licensed, inasmuch as it permits 
them also to write Ordinary insurance as well as Industrial. The licensing process 
constitutes a certain safeguard to the public. Many states require some proof that 
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the company has exercised due care in its selections; some add a regular examination 
to test their knowledge of the business. All states have power to revoke licenses for 
cause. By this means, the unfit may be readily removed. 

To be sure, the process is not a perfect one. The army is under constant change 
as men drop out or are removed and new ones are recruited to take their place. The 
work of collection must go on; solicitation of new business must continue. The new 
recruits must receive part of their training, not in advance, but by experience. None 
the less, the process is so far effective that the great body of Industrial agents operates 
in the community with, on the whole, a less percentage of delinquencies than would 
be expected of a body of men of like size. It must be borne in mind‘ that even the 
learned professions, the lawyers, the doctors, even the ministry, have their black 
sheep. ( 

The Industrial agents are undoubtedly less highly educated, and have generally a 
lowlier background than the professions; but morally they probably average very 
well, and are under a deal closer discipline and control. Once in a while an Indus- 
trial agent may fail to account for his collections, or may make himself party to a 
fraud against his company. But complaints on this point play no great part in the 
commissioner’s office. 

The most fruitful source of complaints against Industrial agents come under the 
head of misrepresentation, arising out of their dealings with policyholders or others. 
The hearing of these complaints involves the taking of a deal of evidence, and the 
recording of conversations between an agent and a person or persons perhaps imper- 
fectly acquainted with the English language, frequently neither clever nor educated, 
and generally unused to scanning the provisions of a policy. Case after case develops 
a conflict as to what was said, and it is no easy matter oftentimes to determine 
whether there was a real misrepresentation or merely a failure of the parties to 
understand each other. Once in a while, however, a complaint does develop a real 
case of misconduct. The writer while commissioner seldom heard these cases per- 
sonally, but submits for illustration two cases in Industrial policies which came 
within his personal attention. 

The first case involved a policy written upon the life of a man then in the last 
stages of cancer of the mouth, a condition obvious at a glance. The agent appeared 
to have encouraged the man to take out the insurance, representing that in his con- 
dition it was an excellent speculation. The man was thus induced to put his name 
to an application warranting that he was in good health. He died within a few 
months; and the agent, foreseeing trouble, went to the widow, picked up the policy, 
representing that he needed it in order to collect the principal, and, once it was in 
his possession, told her that there was nothing coming to her. 

In this case, the company was not liable in that particular state, in view of the 
patent breach of warranty. There was ground for revoking the agent's license, both 
for the solicitation under the circumstances, and for the method by which he got 
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possession of the policy. In view of a previous good record, and the fact that he was 
the sole support of a crippled son, he was permitted to compound the matter by 
making personal payment of the face of the policy. 

The second case involved a charge of misrepresentation or rather of concealment 
of facts, made by an undertaker. The inmate of an almshouse died, having in force 
two Industrial policies. The undertaker obtained from the agent information as to 
the amount of insurance, namely, five hundred dollars, and gave the pauper a funeral 
calculated to use up mest of it. Unfortunately, only one of the policies was payable 
to the estate. The other was to a named beneficiary who declined to be answerable 
for any part of the bill. The undertaker claimed the agent ought to have told him 
the facts. The agent testified that he was not aware that the second policy was 
payable to a named beneficiary. This complaint was dismissed, there being no 
evidence of breach of any duty owed by the agent to the undertaker. 

These illustrate the kind of cases which occasionally come to the commissioner's 
desk. The solicitation of insurance upon persons whom the agent knows not to be 
proper subjects for insurance is a thing to which the temptation is always strong. 
The agent needs the commission; it may be he wants to make a record by turning 
in a number of applications. He takes a chance. In any event, the premiums paid 
will be returned, and it may be the insured will outlive the period of contestability. 
Meantime, he has his commission, and his record is that much better. In some states, 
knowledge on his part would be considered knowledge of the company. In Mas- 
sachusetts, that is not the case; but for a long time the state’s law required a medical 
examination upon the issuance of a policy. This created a deal of trouble in Indus- 
trial cases, for naturally on small policies no very extended examination could be 
given. Examinations were extremely technical, and were sometimes not even that. 
Ultimately the state exempted from the law policies of less than $500. 

The matter of the undertaker involves a topic which will be discussed more at 
length hereafter. 

Here it may be stated again that, considering the number of transactions, the 
number of complaints based upon the acts of agents is not large. An Industrial 
policy involves not only the solicitation and writing of the policy, but some fifty-two 
domiciliary visits per annum thereafter. Theoretically, all sorts of complications are 
possible. Actually, the volume of complaints bears a very small proportion to the 
number of transactions; and of the complaints made, not all by any means are well- 
founded. The Industrial agent is individually not an imposing figure. He must 
begin very small, and his road to a competence involves patience and energy. But 
success comes in this field as clsewhere to him who secks it diligently. 


Tue SETTLEMENT OF CLAIMS 


Complaints that a company is improperly avoiding eee of a claim are very 
rare in case of all life companies. 
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The happening of the contingency is usually provable with a minimum of 
difficulty; the amount payable is fixed by the terms off the policy, and it is only in 
cases where death cannot be proved, cases where there is a question of misstatement 
of age, or cases involving fraud vitiating the contract or the like that occasion arises 
for compromise or contract. So far as can be judged from the figures of the New 
York reports as to settlements in New York State, the percentages of compromises 
and rejections are quite as low on Industrial as on Ordinary business. The following 
figures, taken from companies writing both Ordinary and Industrial business, upon 
their transactions in New York State for the calendar year 1931, are cited to illustrate. 


Types of Settlements Claims Claims 

Insurance In Full Compromised Rejected Total 
eS $46,493,420 $443,732 $57,363 $46,667,515 
nee 37,971,289 178,314 60,577 38,210,190 


There is a good reason why there should be a low percentage of settlements re- 
fused on Industrial cases. The average size of claims is less than $200. To resist a 
claim in the courts involves a cost greater than the amount of the policy. In self- 
protection the company must resist claims definitely fraudulent, or cases involving 
an important legal principle, but such cases are rare; and it has a very natural distaste 
to appearing in the rdle of the big corporation holding up the little fellow. Neither 
juries nor the insurance departments approve of a contest not based on the soundest 
of evidence. Consequently, complaints that a life company, Industrial or otherwise, 
is misusing legal process are rare indeed. 

It is sometimes argued that the small claimant is much at the mercy of the insur- 
ance company because of the cost of pressing his claim in the courts. But there seems 
no great difficulty about litigating small claims, and it is probable that the litigation 
costs the insurance company more than the assured. No insurance company, least 
of all a life company, enjoys litigation, and the above figures indicate that they 
keep out of court when they can. 


Tue “Facitiry of Payment” CrLause 


All Industrial policies contain a clause reading substantially as follows: 

“The company may make any payment or grant any non-forfeiture privilege pro- 
vided herein to the insured, husband or wife, or any\relative by blood or connection 
by marriage of the insured, or to any other person appearing to said company to be 
equitably entitled to the same by reason of having incurred expense on behalf of the 
insured, or for his or her burial; and the production of a receipt signed by either 
of said persons, or of other proof of such payment or grant of such privilege to either 
of .them, shall be conclusive evidence that all claims under this policy have been 
satisfied.” 

This clause is inserted in order to cope with the varying situations arising on the 
death of an insured and to permit of a settlement without compelling the insured’s 
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beneficiaries or his estate to take out administeation—a process which in these small 
amounts would often eat up the entire sum. Where the policy contains a named 
beneficiary, the settlement would ordinarily be made with the beneficiary. But 
where the beneficiary has died, where the beneficiary is a minor or non compos 
mentis, where the beneficiary is abroad or cannot be found, or where there is a dis- 
pute as ta who is the beneficiary, then the clause permits the company to. make a 
settlement with somebody who may be regarded as equitably entitled to the pro- 
ceeds. ¢ Where the policy is payable to the estate, the rights of creditors must be 
given consideration, and here enters the picture of the grasping undertaker in cahoots 
with the wicked agent. The undertaker is, to be sure, a creditor of the estate and a 
preferred creditor at that; and it is natural to suspect him of being entirely willing 
to make his bill in accordance with the amount of insurance, and to be willing also 
to induce an agent or other functionary to tip him off. But the companies forbid 
persons in their employ to give out.information of this kind, and-furthermore do not 
make settlements with the undertaker himself, except in very unusual cases. Where © 
there are conflicting claims, the practice is to endeavor to secure an agreement. A 
company very likely would feel that the reasonable expenses of burial ought in equity 
to be paid, but would certainly not go out of its way to help an undertaker collect a 
bill which went at all beyond the bounds of reason. The writer is inclined to think 
the possibilities in this clause are far ahead of the actualities. The companies have 
every reason on earth to desire to maintain a contented constituency; ordinarily, no 
reason whatever to favor one party at interest over another. At all events, complaints 
based on a misuse of this clause are very rare. | 


TH Cost oF InpusrrtaL InsurRANCE 


Every now and then the charge i is levied at the Industrial companies that the cost 
is high. This was featured at the time of the Armstrong investigation, and has re- 
turned sporadically since. Massachusetts felt so seriously on the subject as to 
authorize the issuance of policies not to exceed $1000 by savings banks, with the state 
appropriating money to cover a part of the expense. This was successful in produc- 
ing a low-cost life insurance, but while the system did at first write some Industrial 
business, it does not write policies of the Industrial size to any great extent, its average 
policy being very close to the permissible. No doubt the cost of Industrial insurance 
is greater than that of Ordinary life insurance. This is due to these facts: 

(a) It costs a certain minimum amount to write and place a policy on the books 

irrespective of its size. 

(b) It costs more to transact insurance payable in weekly instalments collected.at 
the door than it does to transact insurance at an annual premium collected 
direct or through an agent. 

(c) The mortality rate on Industrial business is higher than the rate on Ordinary 

business. 
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All these factors make for additional cost, and this is reflected in the rates charged. 
At least one company permits a person who desires to avoid the cost of the weekly 
collections to do so by paying his premium over the period of a year direct to the 
district office, thus avoiding so much of the cost as goes for the collection. A goodly 
number of policyholders take advantage of this privilege. But for the great majority 
of the business, the weekly payment and the collection at the door are important 
matters—and apparently worth what they cost. 


To summarize the foregoing it may be said that the main problems of Industrial 
insurance arise, not out of questions connected with the ordinary matters of super- 
vision, but out of selling insurance, premium collections, and adjustments; and that 
the main sources of problems arise from charges of misrepresentations by agents and 
from claims for cash surrender values and other policyholders’ equities upon old 
contracts which do not carry these values. But after all is said and done, the amount 
of trouble which the business generates, though quantitatively a considerable item in 
the insurance commissioner’s office, is not large when contrasted with the volume 
of transactions which go through without complaint. The Industrial business pre- 
sents some very striking pictures. Here are individual companies, each with its army 
of agents, making contact with policyholders. sufficient ‘in number to constitute a 
' good-sized nation. From these policyholders, scattered the length and breadth of 
the Union, flow weekly driblets of coin which collect into a mighty stream com- 
parable with the revenue of a state. It flows into the company’s treasury, circulates 
through the channels of investment and returns with increment to flow back whence 
it came in the form of payments to policyholders and beneficiaries. The great opera- 
tion goes on daily and continuously, with ease and smoothness, marred now and then 
by a ripple of disagreement, but with no ‘serious break calculated to excite the indig- 
nation of policyholders generally or to incur the resentment of supervisory officials. 
The companies do business in many states and, save in their home states, purely on 
sufferance, by virtue of an annual license revocable for cause. The long and un- 
broken relations which they have maintained with many and ever-changing super- 
visory officials are- good evidence of the general disposition of the companies to 
comply with the law, and of the generai fairness of their transactions and the equity 
of their contracts. 














A SURVEY OF THE STATUTORY LAW OF 
INDUSTRIAL INSURANCE 


Harry Gotpsrein* 


An institution which vitally affects the vast majority of wage-carners merits study 
and concern. In July, 1933, it is estimated, there were approximately 50,000,000 
holders of Industrial policies;* the average amount held by each person in the group 
was $291,” representing 5.9 per cent of their annual income.’ Despite the enormous 
extent of the Industrial insurance business, it has proceeded largely without detailed 
statutory regulation. Ordinary insurance, which involves fewer policies and policy- 
holders and a class of policyholders better able to protect their interests, is much more 
stringently regulated. In England Industrial insurance has been the subject of 
special statutory regulation;® similar legislation has been proposed for this country as . 
a remedy for the defects in this branch of insurance.® Before coming to any con- 
clusions as to the desirability of legislative reform, it may be well to examine what 
has been done by state legislatures and Congress in the control of Industrial in- 
surance. 

The underlying factors behind the comprehensive statutory regulation of insur- 
ance may be summed up as follows: (1) The important position which insurance 
holds in our economic system. (2) A recognition of the fact that the insurance 
contract is not one where both parties bargain on an equal footing, but rather one 

*A.B., 1933, Brown ie Now a | member of the second year class in the Duke University 
School of Law. 

‘Sce Taytor, Soctar.Cost oF INpusTRIAL INstrRANCE (1933) 54. Spectator Year Book of Insurance 
for 1929 fixes the number of Industrial policies in force at 85,384,794. 

*TayLor, op. cit. supra note 1, at 61 adopts the estimates of W. I. King as to the number of wage- 
earners, approximately 63,000,000, in the year 1930. 

*Id., at 193. This figure is based on the estimated total income as against-the premiums paid in 1932. 
For statistical material on the cost of Industrial insurance, see id. at 160-199. For estimates as to the 
amount of Industrial insurance written, the number of policies and the amount of insurance in force each 
year from 1876-1924, see Ackerman, Inpustriat Lire Insurance (1926) 50-52. 

“The Armstrong Committee's investigation of life insurance in New York in 1905 did not concern 
itself particularly with Industrial insurance and therefore had no special recommendations to make 
regarding it. Subsequent. insurance legislation in other states, based on the New York legislation, gave 
Industrial insurance very little consideration. Possible explanations for the relative dearth of legislation in 
the Industrial branch are suggested in Fuller, The Special Nature of the Wage-earner’s Life insurance 
Problems, supra at p. 44. 

*33 & 14 Geo. V, ¢. 8 (1923). 

*Hearing before the Subcommittee on Insurance and Banks of the Commie on the District of 
Columbia ow S. 1903, 71st Cong., 2d Sess. (1930) at 11. 
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where the terms of the policy are dictated by the insurer. To prevent the detrimental 
use of the insurer’s superior bargaining power is the aim of much insurance legisla- 
tion. (3) The long-term nature of the insurance contract makes desirable a constant 
supervision over the financial condition of the insurer so that its obligations can be 
paid at maturity. 

State regulation of the insurance business is accomplished by administrative 
control. Accordingly, the typical insurance act begins with the creation of an 
insurance department, followed by provision for its personnel and maintenance, The 
function of this department is the enforcement of insurance legislation, the exercise 
of a continued supervision, as limited by statute, over the insurance business. Pro- 
fessor Patterson in his work on the insurance commissioner has classified this legisla- 
tion as follows:7 (1) licensing of those engaged in the insurance business, (2) control 
over the financial conditions of insurers, (3) control over forms of policies, (4) con- 
trol over rates and premiums, (5) control over payment of private contract claims, 
and (6) control over business-getting methods. Another group of statutes, uncon- 
nected with the function of the insurance department, changes the rules for construc- 
tion of insurance policies as laid down by the courts. Examples of this group are 
provisions that the agent is the agent of insurer for all purposes, that statements 
made in the application and policy are representations rather than warranties. 

The purpose of this article is to collect and collate those statutes which exert an 
important influence on the business of Industrial insurance. Reliance has been 
placed on the various codes and compilations of statutes as the primary source of 
material;® session laws have been checked from the date of the code or compilation 
to 1933. Where a particular statute is to be found in many jurisdictions, no ex- 
haustive citation is attempted; rather, emphasis is placed on the atypical. After a 
discussion of the statutory definitions of Industrial insurance, the material presented 
consists of (1) those statutes which exempt Industrial insurance from the require- 
ments imposed on Ordinary insurance, (2) those which apply only to Industrial 
insurance, and (3) those applicable to both Ordinary and Industrial insurance, but 
which have a special significance in the field of ‘Industrial insurance. 


Statutory Derinitions oF INpustRiAL INsuRANCE 


A statutory definition may create a legal institution, or it may represent an attempt 
to describe an existing economic or business institution in terms of its most important 
and most enduring features. Definitions of Industrial insurance are of the latter 
type. In many statutes the term “Industrial insurance” is used without defining it.® 


* See table of contents in Patterson, THE INsuRANCE CoMMISSIONER IN THE Unireo States (1927). 

*The fragmentary nature of statutes on Industrial insurance as well as the inadequate indices of the 
session laws rendered more extended use of the session laws inadvisable. | 

*The term is found most often without definition in the blanket exemption of Industrial insurance 
from the requirement that enumerated provisions be included in the policy. Ariz. Rev. Cope (Struck- 
meyer, 1928) §1847; Nes. Comp. Stat. (1929) ¢. 44-602; OKLA. Comp. Laws Ann. (1921) §6737; S. D. 
Comp. Laws (1929) $9346; Wasi. Rev. Star. (Remington, 1933) §7230; Wyo. Laws 1931, ¢. 15, $32. 
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Reliance is placed on current business usage to distinguish it from other forms of 
insurance.'° Where ‘definition is attempted, Industrial insurance is generally de- 
scribed as consisting of small policies’! issued in consideration of weekly, or, less 
often, weekly or monthly,!® premiums, in contrast to Ordinary insurance where the 
premiums are payable annually, semi-annually, and quarterly. In Louisiana, Indus- 
trial insurance “must provide a weekly cash benefit for disability caused by sickness 
or accident”;** in other jurisdictions the inclusion of such a provision is optional.!5 
Precise statutory definition is difficult because Industrial insurance as a separate 
category is a creature of changing business practice, not of the law. 


Statutory Provisions Exemprtine InpustriaL INsuRANCE FROM ReQuiREMENTS 
ImposeD ON Orvinary INSURANCE 


The view that Industrial insurance represents a distinct field which either does 
not require as much statutory regulation as Ordinary insurance or is not amenable 
to that type of regulation finds expression very often in the blanket exemption of 
Industrial insurance from general statutory regulations."® The following sections 
indicate more particularly some of the requirements which have been made inap- 
plicable to Industrial insurance. 


1. Capital Stock, Deposit, and Reserve Requirements 


Special statutory regulation of Industrial insurance companies intended to preserve 
their solvency has been relatively insignificant, due perhaps to the domination of this 
field by three companies whose stability has been unquestioned.’* Generally, the 
formation and control of these companies is governed by the same laws limiting those 
transacting Ordinary insurance.’® Special regulation has usually been for the pur- 
pose of relaxing such statutory requirements for incorporation as relate to capital 


*D. C. Cove. (1929) c. 7, §181 (“business commonly known as industrial insurance”). 

Ga. Ann, Cope (Michic, 1926) §2502; La. Gen. Stat. (1932) §4119; Mp. Ann. Cone (Bagby, 
1924) art. 48A, §98 (not excceding $1,000); Mo. Rev. Stat. (1919) §6200 (up to $500; N. Y. Cons, 
Laws (Cahill, 1930) ¢. 30, §83A (b) (if premiums payable monthly, up to $1000). 

7 Ark. Dic. Stat. (Crawford & Moses, Supp. 1927) §6016¢; Del. Laws 1931, c. 52, §24; Me. Rev. 
Stat. (1930) c. 60, §140; Mass. Ann. Laws (1933) c. 175, §§140, 145 (but sce §146 and $147 where 
frequency of payment is not mentioned); Mo. Rev. Srat. (1919) §6200; N. H. Pus. Laws (1926) ¢. 273, 
$35; N. Y. Cons. Laws (Cahill, 1930) ¢. 30 §83A (a) (regardless of the face value of the policy); 
R. I. Gen. Laws (1923) §3800. 

3 La. Gen. Strat. (1932) §4119; N. Y. Cons. Laws (Cahill, 1930) ¢. 30, §83A (a) (if face value of 
policy is less than $1000); Va. Cope (Michie, 1930) §4218 (a); W. Va. Cove (Michie, 1932) §3302; but 
see Ga. ANN. Cope (Michic, 1926) §2502, where frequency of payment is immaterial, 

“La, Gen. Srat. (1932) $4119. 

* Ga. Ann. Cone (Michie, 1926) §2502; Mp. Ann. Cove (Bagby, 1924) art. 48A, §98. 

Ga. Ann. Cope (Michie, 1926) §2507; Inu. Rev. Star. (Cahill, 1929) ¢. 73, §380; Inv. ANN. Stat. 
(Burns, 1926) §9041; La. Gen. Stat. (1932) §4124; Onto Gen. Cone (Page, 1926) §9425; S. D. Comp. 
Laws (1929) §9346. 

* TayLor, op. cit. supra note 1, at 15. The Prudential, Metropolitan, and John Hancock companies 
hold 85 per cent of the Industrial insurance business, 

* Arx. Dic. Stat. (Crawford & Moses, Supp. 1927) §6016f; Ga. Ann. Cove (Michie, 1926) §2427 (3)5 
Kan. Rev. Stat. Ann. (Supp. 1933) ¢. 40-401; La. Gen. Stat. (1932) $4125. 
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stock required’® and the amount of deposit to be made with the commissioner of 
insurance.?° Also, in some states, by statute, valuation of Industrial policies may be 
based upon standard or sub-standard Industrial mortality tables rather than upon the 
American experience table of mortality?! which reflects a lower mortality rate. 
Encouragement for the local Industrial insurance company which would find it 
difficult to meet the higher reserve and deposit requirements is the probable explana- 
tion for these modifications. In the absence of a statute permitting such variations 
the commissioner may not depart from the rule laid down by statute for computing 
the minimum reserve to be maintained by the company.”* 


2. Medical Examination 

In the general statutory regulations relating to life insurance there is commonly 
a provision requiring a medical examination of the life insured before the issuance 
of the policy. This requirement is very often made inapplicable to Industrial 
insurance policies** or policies below a specified amount.?®> Occasionally the exemp- 
tion may combine both elements by providing that policies of Industrial insurance 
below a certain figure may be issued without a medical examination.?® A trend 
toward the climination of the medical examination requirement in the issuance of the 
smaller Ordinary insurance policies is apparently destroying the non-medical basis 
as a distinctive characteristic of Industrial insurance.** 


3. Licensing of Agents 

In Ordinary insurance, once the policy is written, the agent becomes an insig- 
nificant factor in the relationship between the insurer and the insured. In Industrial 
insurance, on the contrary, the agent assumes paramount importance due to his 
function as collector of the weekly premiums and to his important influence over the 
insured. Practically all states provide that solicitors and agents of all types of insur- 


Ga. Axx. Cone (Michie, 1926) §2505 (1); Kans. Laws Spec. Sess. 1933, ¢. 72, §1; La. Gen. Stat. 
(1932) §4126; Mo. Rev. Star. (1919) §6195; Oxa. Comp. Star. Ann (Supp. 1926) §6908-2; Va. Cope 
Ann. (Michie, 1930) §4218 (a). 

"Ga. Ann. Cope (Michie, 1926) §§2504, 2505 (1); La. Gen. Stat. (1932) §4121; Mp. Ann. Cone 
(Bagby, 1924) art. 48A, §20; Mo. Rev. Strat. (1919) §6197; Oxta, Comp. Stat. Ann. (Supp. 1926). 
§6908-3; S.C. Cont (1932) $7947; Va. Cove Ann. (Michie, 1930) §4218a. 

* Ariz. Rev. Cope (Struckmeyer, 1928) §1787; N. J. Comp. Stat. (Cum. Supp. 1925) $99-24 (com- 
missioner may vary the standards of interest and mortality in the case of Industrial policies); N. Y. Cons. 
Laws (Cahill, 1930) ¢. 30, §84 (6). 

™ PATTERSON, Op. cit. supra note 7, at 197. 

* Ariz. Rev. Cope (Struckmeyer, 1928) §1845; Wasu. Rev. Stat. (Remington, 1933) §7228. 

* Ariz. Rev. Cope (Struckmeyer, 1928) §1845; Ga. Ann. Cope (Michie, 1926) §2501 (1); Nes. 
Comp. Stat. (1929) ¢. 44-802. 

* Miss. Axx. Cove (1930) $5158 ($2500); Nev. Comp. Laws (Hillyer, 1930) §3592 ($100); N. C. 
Cove Ann. (Michie, 1931) §6360 ($5000); Okla. Laws 1931, ¢. 51, art. 1 (policies not excceding 
$10,000); Tex. Gen. Laws 1933, ¢. 193, §1. ($500). 

*Towa Cove (1931) §8671 (Industrial policies in amount of $2000 and less); Mass. ANN. Cove 
(1933) ¢. 175, §123 ($500 and less). 

* Nesp. Comp. Stat. (1929) ¢. 44-802 (no medical examination for Industrial insurance policies), 
Neb. Laws 1933 ¢. 76, §1 (no medical examination for policies of $5006 and less); Mo. Rev. Stat. (Min- 
turn, Ann. Supp. 1927) §6193, and Mo. Laws 1929, 238; also Oxta. Comp. Laws Ann. (Supp. 1926) 
$6729, and Okla. Laws 1931, ¢. 51, art 1. 











Sratutory Law oF InpustriaL INsuRANCE 61 


ance must be licensed by the commissioner of insurance; and this license may be 
revoked for cause.** “But in New York, agents soliciting applications for Industrial 
insurance need not procure a certificate of authority.?® In the early days of Industrial 
insurance, the agency turnover was so rapid it was considered advisable to exempt 
Industrial agents from the requirement of license so as not to impose an undue 
burden on the Industrial insurance company. This exemption is of no great con- 
sequence at the present time since practically all Industrial agents write Ordinary 
insurance and thus come within the scope of the licensing law. 


4. Limitations on Expense 

A common criticism of Industrial insurance is the heavy expense incident to its 
administration and solicitation as compared to Ordinary insurance! More than a 
generation ago Justice Brandeis noted this fact and proposed comprehensive and 
radical legislation to remedy what he considered a serious situation.®* Yet Wis- 
consin, in imposing very detailed limitations on expenses to be incurred and requir- 
ing data on such expenses to be submitted to the insurance commissioner, specifically 
exempts Industrial insurance from the application of this act.5* Further examination 
as to the desirability of imposing such expense limitations on the Industrial insurance 
company ought to be undertaken. Perhaps the higher and less certain cost of 
administration in Industrial insurance may render a different and more flexible stand- 
ard necessary, but difficulties in setting standards for limitation of expenses should 
not deny protection where the need has been found urgent. New York, recognizing 
to some extent the need for such legislation, has placed a limitation on the com- 
mission payable to Industrial insurance agents and supervisors.°* 


5. Discount for Direct Payment 

One company has made considerable progress in eliminating the agent’s collection 
function by allowing a ten per cent discount for direct payment to the district office.*® 
As this refund might be regarded violative of the prohibition against rebating, special 
statutes have been passed to permit this reduction in premium payments.°* Similar 


*D. C. Cope (1929) ¢. 7, §180; IpaAHo Ann. Cope (1932) §§40-1001, go-1004; Me. Rev. Srat. 
(1930) c. 60, §§122, 123; TENN. Cope (1932) §§6140, 6145. 

WN. Y. Cons. Laws (Cahill, 1930) c. 30, §91 (3). Also D. C. Cope (1929) c. 7, §181 (license fee for 
solicitors of Industrial insurance is $2.00 as compared to $5.00 fee for solicitors of other forms of 
insurance); Mp. Ann. Cope (Bagby, 1924) art. 48A, .§103 (Industrial insurance agents must furnish 
bond of not Icss than $50 to company). 

® This information was obtained from a letter of the Superintendent of Insurance of New York, George 
S. Van Shaick, to the Special Editor of this issue. 

% MacLean, Lire Insurance (1932) 359. 

= Branoeis, Business a Prorrssion (1933 ed.) 145, 163-169. 

3 Wis. Star. (1929) ¢. 206.27, 206.30; also N. Y. Cons. Laws (Cahill, 1930) ¢. 29, §97 (9). 

*N. Y. Cons. Cope (Cahill, 1930) c. 30, §97 (10) (55 per cent of the first year’s premiunis and § per 
cent of renewal fees are allowed the agent). 

* The Metropolitan Insurance Company provides for direct payment of premiums in he policy. See 
ACKERMAN, Op. cit. supra note 3, at 167. 

Del. Laws 1931, ¢. 52, §24; Fra. Rev. Stat. (1927) §6225; Inano Ann. Cone (1932) §40-1107; 
Me. Rev. Start. (1930) c. 60, §140; N. H. Pus. Laws (1926) c. 273, §35; N. Y. Cons. Laws (Cahill, 1930) 
c. 30, §89; R. I. Gen. Laws (1923) §3800; W. Va. Cope (Michie, 1932) §3302. 
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legislation should be enacted in those jurisdictions where the legality of such refunds 
might be called into question.** 


6. Basis of Agent’s Compensation 

The high lapse rate in Industrial insurance represents an economic waste which 
is a most disturbing problem to the Industrial insurance company. To counteract 
keen competition among agents and the resultant tendency to write insurance which 
is quickly lapsed, one of the bases of the compensation of the Industrial agent, long 
and widely used, is the net weekly increase in the size of the “debit,” that is, the 
difference between the new premiums and the premiums on policies lapsed.5* 
Wisconsin forbids all commissions or compensation of any sort based upon the aggre- 
gate of policies written or paid for, but this statute does not apply to Industrial 
insurance.*® If it did, the cumulative system of compensation which places re- 
sponsibility for lapses on the agent would be made illegal. 


7. Prizes and Bonuses 

That high pressure salesmanship is an important cause of the high lapse rate is 
recognized by insurance officials.“° Special prizes and bonuses offered agents in- 
crease the temptation to write business which the agent may have reason to believe 
will be quickly lapsed. Several jurisdictions, prohibiting such bonuses, prizes, and 
awards limit the application of the statute to Ordinary insurance.*? This exemption 
seems unnecessary and undesirable, and might well be eliminated. 


8. Uniform or Standard Policy Requirements 

Legislative prescription of policy provisions constitutes a pointed recognition of 
the fact that the insurance policy is not a contract in which both parties bargain 
on an equal footing. This inequality may be attributed not only to the marked 
difference in their bargaining power but also to the inability of the purchaser of an 
insurance policy to discriminate between the good and the bad.*? The Industrial 
insurance policyholder is especially deserving of protection on both counts. Yet the 
blanket exemption of Industrial insurance is the rule rather than the exception in 
those statutes which enumerate provisions required in life insurance policies. 

The view that Industrial insurance should be given the widest latitude in its 
development is probably the explanation for these numerous exemptions.*** If this 


* For a proposal to compel by statute a general adoption of such a discount, see Fuller, supra at p. 20. 

* TayLor, op. cit. supra note 1, at 122 ef seq.: “Debit” refers both to the territory assigned the agent 
and the premiums which are to be collected within that area. 

© N. Y. Cons. Laws (Cahill, 1930) c. 30, §97 (4), (9); Wis. Stat. (1929) c. 206,32. 

ACKERMAN, Op. cit. supra note 3, at 135. 

“WN, Y. Cons. Laws (Cahill, 1930) ¢. 30, $97 (4) (9); Wis. Star. (1929) c. 206.32. 

© PATTERSON, Op. cit. supra note 7, at 244. 

“Del. Laws 1931, ¢. 52 §35; Inv. Ann. Star. (Burns, 1926) §§9036, 9041; N. Y. Cows. Laws (Cahill, 
1930) c. 30, §101; Pa. Stat. (Supp. 1928) §12490b-410. : 

“* Cf. the importance placed on the desirability of latitude for experimental development in group 
insurance in Hanft, Group Insurance: Its Legal Aspects, infra pp. 71-73. 
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be so, it would seem that the necessity for those exemptions has ceased and that the 
various statutdéry policy requirements should be reéxamined in order to determine 
whether their inclusion in the Industrial insurance policy is desirable. At the present 
time, as far as any statutory requirements are concerned, an unlimited variety of 
Industrial insurance policies may be offered those who are least able to exercise a 
discriminating judgment. The principal exemptions from uniform or standard policy 
requirements are discussed in the paragraphs following. 

(a) Policy must have Application Attached 

Generally, by statute, applications for insurance, when not attached to the poli-y, 
are not considered a part of the contract, and statements made therein may not in 
such case be introduced as evidence by the insurer in an action on the policy.** 
Frequently, Industrial insurance is exempted from this requirement,*® presumably on 
the ground that the making of a photostatic copy of the application to be attached 
to the policy, which is the standard practice in Ordinary insurance, involves an undue 
expense in the case of small policies of Industrial insurance. This exemption is 
rendered less significant by the fact that the Industrial policy usually provides that 
it shall constitute the entire agreement of the parties.‘® Such a stipulation prevents 
the introduction of the application as evidence by the insurer in an action on the 
policy. 

(b) Requirement of Notice and Grace Period 

A number of statutes exempt Industrial insurance from the requirement of notice 
to the insured as a condition precedent to forfeiture or cancellation of the policy 
for non-payment of premiums.‘ Likewise, the Industrial insurance policy usually 
need not provide for a grace period.*® Thus, as far as any statutory protection is 
concerned, the policy may be lapsed on failure to meet any weekly payment. The 
weekly visit by the Industrial agent makes oversight on the part of the insured, in 
making premium payment, very unlikely; and, for this reason, requirement of notice 
is superfluous. For the same reason, the tremendous expense involved in provision 
for such notice would seem highly disproportionate to the benefits derived by the 
Industrial policyholder. Normally the Industrial insurance policy does provide for 
a four-week grace period.*® In some jurisdictions, if such a grace period is not given, 
the company must give thirty days notice to the insured before lapsing.°° 


“Conn. Gen. Stat. (1930) $4191; Del. Laws 1931, ¢. 52, $48; D. C. Cope (1929) c. 7, $183; La. 
Gen. Strat. (1932) §4113; Me. Rev. Stat. (1930) c. 60, §147; Miss. ANN. Cope (1930) §5174; Mo. Rev. 
Stat. (1919) §6184; N. H. Pus. Laws (1926) c. 277, §8; Oxia. Comp. Stat. (1921) §6728; Tex. Comp. 
Star. (1928) §4732 (3). 

“ Ariz. Rev. Cope (Struckmeyer, 1928) §1849; Itt. Rev. Star. (Cahill, 1929) ¢. 73, §375 (3); Ino. 
Ann. Stat. (Burns, 1926) §§9036 (3), 9041; Nes. Comp. Star. (1929) ¢. 44-602 (3); Pa. Stat. (Supp. 
1928) §$12490b-410 (d); Tenn. Cope (1932) §6086; Wasx. Rev. Stat. (Remington, 1933) $7231. 

“ ACKERMAN, Op. cit. supra note 3, at 166, 175, 182. 

“Kan. Rev. Stat. Ann. (Supp. 1933) ¢. 40-410; N. Y. Cons. Laws (Cahill, 1930) ¢. 30, §92; N. C. 
Ann. Cope (Michie, 1931) §6465. Although provision for notice is not gencrally included in the standard 
policy form, it is discussed here because of its connection with the grace period. 

“N.Y. Cons. Laws (Cahill, 1939) ¢. 30, §101 (1); S. D. Comp. Laws (1929) $$9340 (2), 9346. 
“ ACKERMAN, OP. cif. supra note 3, at 174, 177. é 
© Kans. Rev. Star. ANN. (Supp. 1933) 40-410; La. Gen. Stat. (1932) §4132. 
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(c) Requirement as to Incontestability and the Effect of Age Misstatement 

The majority of states require that the Ordinary policy shall be incontestable 
after a stated period from date of issue except for non-payment of premiums.”* 
Similarly, it is required that the Ordinary policy contain a provision that in event 
of misstatement of age, the amount payable under the policy shall be such sum 
as could have been purchased at the true age by the premium actually paid.*? 
Although not required by statute, both provisions are to be found in practically all 
Industrial insurance policies.5* 

(d) Options in the Event of Default in Premium Payments 

Generally, statutory provisions requiring that specified options be given the 
policyholder in the event of default in premium payments do not apply to Industrial 
insurance.** But several states make provision for the Industrial policyholder.5> In 
Massachusetts, where the premium is not more than fifty cents weekly, the surrender 
value is payable in cash within sixty days after demand, which must be made not 
later than two years from the date of the lapse. To inform the policyholder that he 
still has a claim under the policy, notice must be sent to his last known address.°* 
After premium payments are made for three years on any policy of Industrial insur- 
ance in event of failure to make a subsequent payment the policy is automatically 
binding as extended term insurance for its face amount.** Where premium pay- 
ments have been made for five years, the policyholder is given the election of a 
paid-up policy or its value in cash.°® Although not required by statute, practically 
all Industrial policies contain non-forfeiture provisions.*® 

(¢) Requirement of Distribution of Policy Dividends 

Statutory provisions requiring the distribution of surplus at the end of a certain 
period are usually inapplicable to Industrial insurance.®° Several states have made 
special provision for Industrial insurance, specifying when payment of surplus should 
begin and what form these payments should take.*' Massachusetts, for instance, 
provides that in Industrial policies, the annual surplus distributions shall begin not 
later than the end of the fifth policy year and may be applied to the payment of any 

® Inv. Ann. Stat. (Burns, 1926) §$9036 (3), 9041; S. D. Comp. Laws (1929) §9313. 

Iu. Rev. Star. (Cahill, 1929) c. 73, $375 (4); S. D. Comp. Laws (1929) $9314. 

** ACKERMAN, Op. cit. supra note 3, at 176, 183, 184. 

“Ipano Cope (1932) §40-1303 (8); Nes. Comp. Srat. (1929) ¢. 44-602 (9); N. J. Comp. Strat. 
(1910) §94 (7), p. 2869; Orr. Axx. Cove (1930) §46-506 (h); Pa. Srar. (Supp. 1928) §12490b-410 (i); 
Uran Rev. Star. Ann. (1933) §43-3-24 (8). 

™Ky. Cope (Carrol, 1930) §659 (a); La. Gen. Stat. (1932) §4115; Tex. Comp. Srat. (1928) 
$4732 (7); W. Va. Cope (Michie, 1932) §3343. 

* Mass. Ann. Cove (1933) ¢. 175, $145. 

71d. §146 Id. $147. 

* For a discussion of the non-forfeiture provision in Industrial insurance, see Fuller, supra at p. 25. 

Itt. Rev. Stat. (Cahill, 1929) ¢. 73, §375 (5) a; IND. ANN. Stat. (Burns, 1926) §§9036 (6), 9041; 
Miny. Stat. (Mason, 1927) §§3394, 3395; Nes. Comp. Strat. (1929) ¢. 44-602 (7); N. J. Comp. Star. 
(1910) §§94 (6), 99, p. 2869; N. D. Comp. Laws Ann. (1913) §§4882, 4883; Orne. Ann. Cope (1930) 
$46-506 (¢); Pa. Star. (Supp. 1928) §12490b-410 (f). 

“La. Gen. Stat. (1932) $4104; Mp. Ann. Cope (Bagby, 1924) art. 48A, §89; Tenn. Cope (1932) 
§6208; W. Va. Cope (Michie, 1932) §3335- 
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premiums or at the option of the holder of the policy be paid in cash.** In other 
jurisdictions, where the surplus has not been paid in cash nor applied to premium 
payments, it is payable at the maturity of the policy.®* Policy provisions as to the 
distribution of surplus vary.°¢ 


9. Administrative Control of the Policy Form 


Generally the policy form must be approved by the insurance commissioner before 
it may be sold by the company. Numerous statutes, however, require no submission 
of the Industrial insurance policy form to the insurance commissioner for approval 
where such a requirement is imposed in the case of Ordinary insurance.®* Since 
statutory: restrictions and required provisions do not extend to Industrial insurance, 
it is perhaps felt that review by the insurance commissioner would serve no useful 
purpose. Such a view disregards the extra-legal pressure that may be exerted by the 
commissioner in asking that a particularly obnoxious provision be eliminated or that 
a desirable one be included.®* 


Sratutory Provisions AFFECTING ABUSES AND DANGERS 
Pecuuiar To INpusTRIAL INSURANCE 


1. Provisions Intended to Eliminate Sharp Practices by Undertakers 


Industrial insurance is primarily taken out to provide for funeral expenses and 
other expenditures incident to the last illness. Certain abuses, which have grown out 
of this special purpose of Industrial insurance, have been prohibited by statute. The 
undertaker, informed of the face value of the policy by an agent, often adjusts the 
cost of the funeral to the amount of the policy.°’ To prevent such collusion, a 
Georgia statute makes it a misdemeanor for anyone engaged in the Industrial 
insurance business to receive any commissions from an undertaker.** 

It has been felt desirable to give the beneficiaries of the policy the opportunity to 
purchase funeral services with the advantages of competition. Thus, Ohio prohibits 
“the payment of the proceeds of a policy to a designated undertaker so as to deprive 


Mass. ANN. Cove (1933) ¢. 175, $140. 

La. GEN. Stat. (1932) $4104 (at the option of the company); W. Va. Cove (Michie, 1932) $3335. 

“ Industrial insurance was originally written on a non-participation basis. But at present all the large 
Industrial insurance companies provide for participation in the surplus by the policyholder. See Acxer- 
MAN, Op. cit. supra note 3, at 167, 173, 177. 

*Toano ANN. Cope (1932) §40-1303; Inu. Rev. Stat. (Cahill, 1929) ¢. 73, §$378, 380; IND. ANN. 
Stat. (Burns, 1926) §§9039, 9041; Minn. Stat. (Mason, 1927) §§3408, 3410; Nes. Comp. Star. c. 
44-801; Orno Gen. Ann. Cone (Page, 1926) §$9423, 9425; Oxia, Comp. Star. Ann. (1921) §$6734, 
6737; S. D. Comy. Laws (1929) $$9342, 9346. 

“PATTERSON, Op. cit. supra note 7, at 284-285. The Superintendent of Insurance of New York, 
George S. Van Shaick, writes: “While the law of this state exempts industrial insurance from the standard 
provisions, nevertheless the policies must be filed with the Department and approved by the Superintendent 
of Insurance and it has been the policy of this department to require industrial policies to have all the 
standard provisions in the policies wherever applicable and to the extent that industrial insurance fits into 
the standard provisions picture.” (From a letter to the Special Editor of this issue). 

“ TayLor, op. cit. supra note 1, at 81. See the section, “The Undertaker and the Facility of Payment 
Clause,” in Fuller, supra at p. 38. : 

“Ga. Laws 1933, 186. 
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the representative of the deceased from purchasing in the open market.”®° Perhaps 
for the same reason a number of jurisdictions provide that funeral benefits must be 
paid in cash rather than in services." 


2. Provisions against Misrepresentation and Twisting 

Misrepresentations by the agent in order to induce the insured to lapse the policy 
in one company and to repurchase in another is an especially serious problem in the 
field of Industrial insurance due to keen competition and to the important influence 
of the agent over the insured.”! Such tactics are under ban in every jurisdiction."* 
Maryland gives recognition to the peculiar significance of “twisting” in the Industrial 
field by providing that “every debit shall be deemed wholly the property of the 
company in whose name such policies, contracts, or obligations were written or 
assumed” and no agent may switch any part of a debit without the consent of the 
company in writing.”® Several jurisdictions make it a misdemeanor to make or aid 
anyone in making a fraudulent statement in an application for Industrial insurance."* 


3. Statutes Relating to the “Sound Health” Clause 

A most prolific source of litigation in the Industrial policy is the “sound health” 
clause. Typically it provides that “if the insured is not in sound health on the date 
the policy was issued, the company may declare the policy void and its liability be 
limited to the return of premiums paid on the policy.”"5 The “sound health” clause 
coupled with the non-medical nature of Industrial insurance results in a policy which 
may offer illusory protection to the insured until the contestable period has elapsed. 
To counteract a strict construction of statements by the insured as warranties, stat- 
utes generally provide that oral or written misrepresentations made in the negotiation 
of a policy shall not avoid the policy unless made with intent to deceive or unless 
material."® Expressly’* or by judicial decision™® these statutes have been made 
referable only to statements in the application and thus have not affected the con- 
struction of the “sound health” clause which usually appears in the body of the 
policy. 

It has been felt that the risk of death from undiscovered disease should be assumed 
by the insurer, not the policyholder.”° Congress, in its recent enactments on Indus- 

© Minn. Laws 1933, C. 73, §1; Onto Gen. Cope (Page, 1926) §666. 

™ Kans. Laws Spec. Sess. 1933, ¢. 72, p. 89; Ky. Star. (Carrol, Supp. 1933) §199a-11; Minn. Laws 
1933, ¢. 73, §1; N. D. Laws, 1931, ¢. 160. 

™ TayLor, op. cit. supra note 1, at 148. 

3S. D. Comp. Laws (1929) $9183; Va. Acts 1932, ¢. 250. 

™ Mp. Ann. Cope (Bagby, 1924) art. 48A, §95; also see Tenn. Cove (1932) §6443. 

™ TENN. Cope (1932) §6446; IpAHo ANN. Cope (1932) $40-1315; Nev. Comp. Laws (Hillyer, 1932) 
$3592; also Pa. Stat. (Supp. 1928) §12490b-414. 

* ACKERMAN, Op. cit. supra note 3, at 183. 

™® Vance, THe Law oF Insurance (2d. ed. 1930) 394. 

* Ara. Cope (1928) §8364; Mp. Ann. Cove (Bagby, 1924) art. 48A, §87; Va. Cope (1930) $4220; 
Was. Rev. Stat. (Remington, 1933) $7078. 

™ Barker v. Metro. Life Ins. Co., 188 Mass. 542, 74 N. E. 945 (1905); Contra Metro. Life Ins. Co. v. 


Goodman, 10 Ala. App. 446, 65 So. 449 (1914). 
™ Hearing before the Subcommittee, supra note 6 at 110. 
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trial insurance for the District of Columbia, makes good faith the criterion. The 
policy is not to be held invalid because of unsound health unless the insurer proves 
that the insured had knowledge of, or reason to know, the facts on which the defense 
is based, or that the insurance was procured in bad faith or with intent to defraud 
the company. No policy of Industrial insurance is contestable upon any ground 
relating to health after two years from its date of issue.®® 

Not infrequently, false statements as to the health of the insured are inserted by 
the agent in the application where the correct information has been given him. By 
statute, in all matters relating to the application for insurance and the policy, the 
solicitor is the agent of the insured.®* Where the insured has acted in good faith, the 
company is generally estopped from asserting the falsity of the statements.®? Several 
states have passed statutes designed to force the company to accept greater respon- 
sibility for the acts of its agents. Thus, where a policy is issued without medical 
examination, statements made in the applications as to age, physical condition, and 
family history of the insured, are binding on the company, in the absence of fraud 
on the part of the insured.®* Louisiana has gone still further providing that when- 
ever the agent has had an opportunity to ascertain the true condition of the health, 
habits or occupation of the insured and has certified the desirability of the risk to 
the company, the knowledge acquired or which could have been acquired by the 
agent with due diligence in securing the application is imputed to the company.** 
This section is applicable even where the insured has been guilty of fraud.°* 


- 4. Facility of Payment Clause 

All Industrial policies contain the so-called facility of payment clause which gives 
the company the privilege of paying the proceeds of the policy to anyone appearing 
“equitably entitled thereto.”®* Despite the paternalistic nature of the power which 
this provision gives the insurance company over the right of the insured to dispose 
of the proceeds of the policy, it has been interpreted most liberally by the courts.** 

The justification for the clause is usually found in the fact that it speeds up the 
settlement of claims and makes unnecessary the issuance of letters of administration 


© Public, No. 269, 73d Cong., 1st Sess., §§2, 3 (1934). 

Del. Laws 1931, ¢. 52, §42; La. Gen. Star. (1932) $$4075, 4096; N. H. Pus. Laws (1926) c. 277, 
§6; N. M. Ann. Stat. (1929) §71-141; N. C. Cope (Michie, 1931) §6465; Ore. Ann. Cone (1930) 
§46-515; Tenn. Cone (1932) §6087; W. Va. Cope (Michie, 1932) §3410. 

“Delouche v. Metropolitan Life Ins. Co., 69 N. H. 587, 45 Atl. 414 (1899); Temmink v. Metro- 
politan Life Ins. Co., 72 Mich. 388, 4o N. W. 469 (1889). 

* Ariz. Rev. Cope (Struckmeyer, 1928) §1849; Mass. Ann. Laws (1933) ¢. 175, §124; Nes. Coup. 
Srar. (1929) ¢. 44-802 (sce Rev. Stat. 1913, §3256 for correct wording of statute); N. C. Cove (Michie, 
(1931) §6460; Oxta, Comp. Star. (1921) §6728; Wasn. Rev. Stat. (Remington, 1933) §7231. But 
see Carroll v, Metropolitan Life Ins. Co., 258 Mass. 249, 154 N. E. 757 (1927), holding that where a 
policy never issued as an obligation because issued in reliance on statement that insured was in “sound 
health,” this section is not applicable. 

“La. Gen. Stat. (1932) §4118. 

Williams v. Unity Industrial Life Ins. Co., 14 La. App. 680, 130 So. ah (1930). 

ACKERMAN, Op..cit. supra note 3, at 182. For a discussion of the legal cffects of this clause and of 
the practices of the companies in administering it, see Fuller, supra at p. 29. 

* Watson v. Pilgrim etc. Ins. Co., 47 Ga. App. Rep. 581, 171 S. E. 226 (1933). 
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where the beneficiary predeceases the insured or cannot be found. The same purpose 
explains a Maryland statute which provides that where one dies leaving no assets or 
property other than life insurance in an amount not exceeding $150.00, the company 
may pay the proceeds of the policy to those entitled without the necessity of the grant 
of letters testamentary or letters of administration.®* 

Evaluation of the facility of payment has evoked extremes in praise and crit- 
icism.®® Congress, yielding to the critics of the facility of payment clause, has 
limited its use in the District of Columbia. The company may still pay to any 
claimant permitted by the policy, if the beneficiary does not present his claim in the 
proper form within fifteen days after the death of the insured. But a person 
designated in writing as one to whom the insured desires payment made, even 
though not formally designated as beneficiary, is regarded as such for the purposes 
of this section.°° 


5. Assignability 

An effective assignment of the proceeds of the Industrial policy would defeat the 
company’s option under the facility of payment clause.®* To prevent this and to 
avoid the legal complications incident to assignment, the Industrial insurance policy 
uniformly provides that any assignment or pledge of the policy is void.®? The right 
of the company to impose such a limitation on the beneficiary is recognized by 
statute.*> But Congress has provided that the Industrial insurance policy may be 
assigned; and on notice of the assignment the company is bound to pay the proceeds 
-of the policy to the assignee. 


This review of statutes relating to Industrial insurance permits of several observa- 
tions. 

Industrial insurance has often been excepted from the requirements applicable to 
Ordinary insurance where the wisdom of such exceptions seemed doubtful. In many 
instances the companies have voluntarily given the policyholder the benefit of such 
provisions not required by statute. 

To what extent business practice should be enforced and supplemented by legisla- 
tion is the problem presented in the field of Industrial insurance. In working out its 
solution, consideration must be taken of the smaller Industrial insurance companies 
which may not be so ready to liberalize their contracts and methods as the larger 
companies have done. Also, it may be questioned whether reliance upon voluntary 

™ Mp. Ann. Cove (Supp. 1929) art. 48A, §103%. 

© For approval of clause, see Hearing before the Subcommittee, supra note 6, at 94. For criticism, 
see TAYLOR, op. cit. supra note 1, at 80-84. 


™ Public, No. 269, 73d Cong., 1st Sess., §5 (1934). 

"Doubt whether the provision prohibiting assignment has any significant legal effect is raised in 
Fuller, supra at p. 39. : 

* ACKERMAN, Op. cit. supra note 3, at 167. 

* Kans. Laws 1933, ¢. 204, Pp- 304; Miss. Ann. Cope (1930) §5172; Ore. Ann. Cope (1930) §46-517. 
* Public, No. 269, 73d Cong., 1st Sess., $4 (1934). . 
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change in business practice is an effective method of bringing about desired reforms 
where the interests of the insured and the company are not in strict harmony. 

Abuses which have cropped up in Industrial insurance have received scant 
statutory recognition. Enactments have been few and fragmentary. However, the 
last Congress has made several important modifications in provisions characteristic 
of the Industrial insurance policy. Favorable experience with these changes would 
doubtless furnish a strong impetus to further statutory regulation of Industrial 
insurance, 











GROUP LIFE INSURANCE: ITS LEGAL ASPECTS 


Franx W. Hanet* 


Nature AND History 


Definitions of group insurance are usually nothing more than summaries of the 
common attributes of this device.' If one or more of the attributes usually present 
and included in the definitions were missing, still the device would be group insur- 
ance, just as a man with only one leg is still a man. Which of the usual attributes 
of group insurance are essential characteristics may be a matter of opinion; but it is 
suggested that any form of insurance which by a single policy gives insurance to 
individuals belonging to a definite group already in existence is group insurance. 
By far the most common type of group on which this form of insurance is in fact 
written is the group formed by the employees of a single employer. It is this fact 
which makes group insurance an important agency for the welfare of wage earners. 

Group insurance as above identified appeared in litigation as early as 1892. In 
the case of Enright v. Standard Life & Accident Insurance Company? was involved 
an accident policy issued by the insurance company to a railroad, covering such of 


* LLB., 1924, LL.M., 1929, A.B., 1929, University of Minnesota; S. J. D., 1931, Harvard University. 
Gencral law practice, 1924-1929. Instructor in Law, University of Minnesota, 1929-1930; Fairchild Re- 
search Fellow, Harvard Law School, 1930-1931; Associate Professor of Law, University of North Carolina, 
1931—; Associate Utilities Commissioner, North Carolina, 1934. Author of Control of Public Utilities in 
Minnesota (1932) 16 Minncsota Law Review, 457 (1932); Control of Electric Rates in North Carolina 
(1934) 12 North Carolina Law Review, 289; and other articles and comments. 

Much of the thought of this article is the result of suggestions from Professor M. Breckenridge of 
the faculty of the Law School of the University of North Carolina. Footnote 19 and the text relating 
thereto was contributed by him. 

* The National Convention of Insurance Commissioners in 1918 adopted a definition of group insurance 
now recognized by insurance companics and embodied in several state statutes. According to this 
definition, “group life insurance is that form of life insurance covering! not less than fifty employecs with 
or without medical examination written under a policy issued to the employcr, the premium on which is 
to be paid by the employer or by the employer and employees jointly, and insuring only all of his 
employees or all of any class or classes thereof determined by conditions pertaining to the employment, 
for amounts of insurance based upon some plan which will preclude individual sclection, for the benefit 
of persons other than the employer; provided, however, that when the premium is to be paid by the 
employer and employees jointly and the benefits of the policy are offered to all eligible employees, not 
less than seventy-five per cent of such employees may be so insured.” Nat. InpusrriaL Conr. Boar,’ 
InpusrriaL Group Insurance (1927), 1, 2, n. 1. The language is repeated in N. C. Cope Ann (Michie, 
1931) §6466a; N. Y. Cons. Laws (Cahill 1930) c. 30, §101a (1). For a comparison between group insur- 
ance and workmen's compensation insurance, see Leach v. Met. L. I. Co., 124 Kan. 584, 261 Pac. 603 
(1927). 

*o1 Mich, 238, 51 N. W. 928 (1892). 
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the railroad’s employees as should be entered on the schedule of employees insured. 
The employees paid the premiums. In this particular the policy differed from the 
usual group policies of today, the premiums of which are paid in whole or in part by 
the employer. Apparently the insurance was compulsory. Certificates were issued 
to the individual employees, and cach certificate provided that if the employee holder 
left the service of the employer, his insurance ended immediately. Thus this insur- 
ance covered by a single master policy issued to a railroad the individuals belonging 
to a group, namely the employees of the railroad, and covered the individuals only 
so long as they belonged to the group. A similar policy was passed upon in Car- 
penter v. Chicago & Eastern Illinois Railroad Company® in 1898. The: facts in 
Fidelity & Casualty Company v. Ballard & Ballard Co.,* decided in 1899, were that 
an employer applied to an agent of an insurance company for a “Workman's Col- 
lective Policy,” to be issued to the employer for the benefit of the employees, by which 
policy the insurance company was to undertake to pay one year’s wages in case of 
death and certain weekly payments for injuries. The agent agreed that the insurance 
would be in force until notice of rejection if the policy were rejected. It was, but the 
oral contract of insurance existing meanwhile was held valid. 

The essential characteristics of group insurance, then, had been developed before 
the close of the last century. However, the spectacular growth of group life in- 
surance did not begin until 1912. In that year a single employer covered its 3000 
employees for about $6,000,000. At the close of the year there was in effect about 
thirteen million dollars of group life insurance; by the end of 1915 this had leaped 
to one hundred millions; this figure had increased ten fold in four years; and by 
the end of 1926 the figure had swelled to about fifty-five hundred millions of insur- 
ance on about four million seven hundred thousand employees.’ The depression 
arrested this phenomenal growth,® but the present industrial revival has stimulated a 
new expansion.” The size already gained by this relatively new form of insurance 
makes it an important agency for social welfare; its growth, striking even during an 
era when unprecedented growth was usual and expected, makes it doubly important. 


Its Prace 1n Insurance Law 


Perhaps it is unfortunate that the new device bears the name “group insurance,” 
because the name calls attention to the fact that the scheme is, in truth, a form of 
insurance. There already exists a large mass of law governing insurance and waiting 


*21 Ind. App. 88, 51 N. E. 493 (1898). 

*105 Ky. 253, 48 S. W. 1074 (1899). 

® Nat. Inpustriat Conr. Boarb, op. cit. supra note 1, at 9. 

*In North Carolina, according to the records in the office of the Insurance Commissioner, the amount 
of group life insurance in force declined along with otaer forms of life insurance. Dec. 31, 1931 there 
was $85,597,764 of group life insurance in effect in the state; by Dec. 31, 1933 the figure had dwindled 
to $73,216,714. 

* The new group life insurance written by forty-two companies during the first nine months of 1934 
amounted to $361,301,000, a gain of 54.3% over the first nine months of 1933. 131 Weexty Unper- 
wRITER 763 (Oct. 20, 1934). 
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to be fastened on anything which can be identified as belonging to that category. 
There are some advantages in this. The phenomenal growth of group insurance has 
been followed by an equally phenomenal flood of litigation concerning it. The num- 
ber of cases involving it decided in the last two years probably exceeds the entire 
number ever decided theretofore. A great deal of this litigation presents no new 
insurance problems, but merely timeworn questions which have been answered over 
and over again. The problems happen to arise in connection with group insurance, 
but they are not peculiar to it. Courts can dispose of these matters with ease and 
dispatch by applying existing insurance rules. Group life insurance is, and should 
be, commonly combined with disability insurance. The question of what constitutes 
total and permanent disability has arisen in a great number of group insurance cases,® 
but it is an old, familiar question to which the courts merely repeat their familiar, if 
somewhat diverse, answers. Group insurance cases, drawn chiefly from the reports 
of the past two years, presenting other problems not peculiar to this type of insurance 
have been collected in an appendix to this article.® 

The general rules governing insurance, then, enable courts to dispose of much 
litigation concerning group insurance but presenting no special problems. Morcover, 
these general rules are useful in the solution of difficulties which are peculiar to 
group insurance. For example, a master or group policy issued to the employer 
provided that the insurance would terminate if the employer failed to remit the 
premiums to the insurance company, but the certificate issued the individual em- 
ployee specified that the insurance would end at the close of the period for which 
premiums were paid by the employee to the employer, or deducted from the em- 
ployee’s wages. The court invoked the familiar insurance rule that the contract is 
to be construed most strongly against the insurer and most favorably to the insured, 
and took the position that therefore the employee could recover on the policy if the 
employer had deducted from the employee’s wages premiums to cover the period 
including the date of the employee’s disability, even though there was no evidence 
that the employer remitted the premiums to the insurance company.'® 

Something is gained, therefore, by the fact that group insurance has at hand a 
body of law developed and ready to be applied to it. But there is danger in this. 
Here is a new device, capable of great usefulness. The danger lies in thrusting the 
new device into an old category called “insurance” and subjecting it out of hand to 

*Cassens v. Met. L. I. Co., 154 So. 522 (Fla. 1934); Met. L. I. Co. v. Myers, 161 Va. 822, 172 S. E. 
279 (1934); Kane v. Met. L, I. Co., 73 S. W. (2d) 826 (Mo. App., 1934); Equit. L. A. Soc. v. Powers, 
254 Ky. 770, 72 S. W. (2d) 469 (1934); Equit. L. A. Soc. v. Wiggins, 155 So. 327 (Fla. 1934); Holmes 
v. Met. L. I. Co. 187 Ark. 388, 60 S. W. (2d) 557 (1933); Met. L. 1. Co. v. Tessier, 70 S. W. (2d) 209 
(Tex. Civ. App. 1934); Cato v. Aetna L. I. Co., 164 Ga. 392, 38 S. E. 787 (1927). In Met. L. I. Co. 
v. Foster 67 F. (2d) 264 (C. C. A. sth, 1933) the court distinguishes between total and. permanent dis- 
ability features in life policies, and policies providing health and accident insurance only. A lesser degree 
of disability may be deemed total and permanent under the latter policies. 

*See p. 91, infra. . 

Mo. State L. I. Co. v. Compton, 73 S. W. (2d)! 1079 (Tex. Civ. App. 1934). The court further 


says that since the employee earned wages from which the employer could have deducted the premiums, 
the insurance is in effect although the premiums were not in fact deducted. 
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all the law gathered about the category. The judicial habit of putting a transaction 
into a category, and then subjecting it to the law of the category, has drawbacks at 
best. When the form of transaction is of a new type, widely used and susceptible 
of still greater use, the category to which it belongs should be subordinate to the 
inherent nature of the device itself in determining the law which shall govern it. 
If group insurance had been called “skeepjix,” or some other name equally remote 
from the name of any known thing hitherto existing, perhaps attention -would have 
been directed to its own nature, and perhaps more cgnsideration would have been 
given to making the law fit and develop the newly created device. Group insurance, 
in short, should be regarded as sui generis, and in dealing with its peculiar problems 
the law should be concerned first and foremost with developing this social agency 
to its maximum usefulness, and insuring justice in its operation. It should not be 
clad in the straitjacket of legal rules made before it existed. It is from this view- 
point that the legal problems peculiar to group insurance will be treated. 


Tue Group 

As previously stated, the dominant characteristic of this form of insurance is that 
it covers by a single policy the individuals of a preéxisting group. It is this fact 
which makes possible the advantages which have promoted the swift growth of this 
device. Commonly the insurance is issued without medical examination of the 
individuals, since in the group there is usually an average health. A single policy 
being issued to be held for the group, the number of agents’ commissions may be 
reduced to one, and clerical expense can be minimized. 

Regulation concerning the insured group is largely regulation imposed by the 
association of companies writing group insurance, to which practically all such com- 
panies belong," or by statute.’* Some statutes specify the groups on which insurance 
may be written, make certain regulations regarding the insurance, and then restrict 
insurance on groups to the insurance expressly authorized in the statute."* The 
wisdom of such a restriction is doubtful. Group insurance is itself recently graduated 
from the class of experiments, and its success demonstrates the value of experiment- 
ing. Further development ought not to be foreclosed. Suppose some company de- 
sires to insure the citizens of a certain town in mass, provided a given percentage of 
the citizens enter the scheme. Who is qualified to say that the venture would be 
of so much harm and so little value that people who want to make it ought to be 
forbidden to do so? Such an attitude would have prevented group insurance in the 
first place. It may in the future prevent wide expansion of the social usefulness of 
the device. 

Groups authorized under the statutes of New York to be insured include em- 


"The rules of this association are to be found in the office of the North Carolina Insurance Commis- 
sioner. 

™ New York enacted the first statute regulating group insurance. Similar statutes more or less copied 
from this one appear in some twenty states. Note (1934) 12 N.C. L. Rev. 166. 
3N. Y. Cons. Laws (Cahill, 1930) ¢. 30, §1o1b (6); N. C. Cope Ann. (Michie, 1931) §6466 (b) (e). 
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ployces of a single employer or his or its affiliates or subsidiaries,’* the units of the 
national guard or naval militia of any state, units of the state police, labor unions, 
borrowers ‘from one financial institution,'® instalment purchasers from one vendor, 
and corporations or associations of veterans. Policies have been written on the mem- 
bers of clubs and associations, such as the Pilots, Masters and Mates Association of 
Inland Rivers,?® 

Besides employees of ordinary employers, group insurance is sometimes written 
on employees of political subdivisions, such as cities,'7 or a state.!® The writer is 
informed by the representative of one insurance company that it has group policies 
on the employees of no less than thirty-two universities and colleges. On the ques- 
tion whether municipalities and other subordinate governmental units may enter 
such contracts for their officers and employees in the absence of a specific grant of 
authority to do so, the tendency is to support the power where the body for which 
such power is claimed has authority to fix salaries.!® 

In the past it was a common practice to issue group policies to associations of 
employees of an employer instead of to the employer direct. The practice is now 


*Cases involving policies covering affiliates or subsidiaries are Powell v. Equit. L. A. Soc., 173 S. C. 
50, 174 S. E. 649 (1934); Bowen v. Met. L. I. Co., 67 S. W. (2d) 164 (Tenn. App. 1933). 

* An interesting policy of this sort was passed upon in Greer v. Actna L, I. Co., 225 Ala. 121, 142 
So. 393 (1932). An insurance company having a loan department submitted to the state superintendent 
of insurance for approval a form of insurance including a master policy to be issued to the loan depart- 
ment, and a certificate to be issued to each borrower on mortgage security who was between twenty-nine 
and fifty-nine years old and who cared to take the insurance. The premiums were $1.25 per month per 
thousand dollars of insurance regardless of the age of the borrower, the amount of insurance being the 
same as the loan and being reduced as the loan was reduced. In case of death the insurance went to 
pay the loan. The contract was held valid and not within the power of the superintendent to prohibit. 

* This policy was before the court in Rowland v. Mo. State L. I. Co., 48 S. W} (2d) 31 (Mo. App. 
1932). 

* Amer. Nat. I. Co. v. Westerfield, 73 S. W. (2d) 155 (Ark. 1934), and Davis v. Mct. L. I. Co., 161 
Tenn. 655, 32 S. W. (2d) 1034 (1930), both involved policies on police and fire departments. 

In All States L. I. Co. v. Tillman, 146 So. 393 (Ala. 1933), the policy covered employecs of the 
state of Alabama. 

* Nohl. v. Bd. of Education of Albuquerque, 27 N. M. 232, 199 Pac. 373 (1921) (school teachers); 
State ex rel. Thompson v. Memphis, 147 Tenn. 658, 251 S. W. 46, annotated, 27 A. L. R. 1257 (1923), 
approved in Ferrell v. Doak, 152 Tenn. 88, 91, 275 S. W. 29, 30 (1924) (municipal employees). Contra: 
People ex rel. Terbush and Powell v. Dibble, 189 N. Y. Supp. 29 (Sup. Ct. 1921), affirmed by the Court 
of Appeals without passing on the power of the city to take the insurance, 231 N. Y. 593, 132 N. E. gor 
(1921). The Court of Appeals took such particular pains to leave that question open as to suggest dis- 
approval or doubt of the decision below on the point. The premium expense is in effect a small advance 
in pay, from which it would seem to follow that where there are prohibitions on increasing salaries of 
officers during their terms, group insurance could not be written on them at public expense. See Bowers 
v. Albuquerque, 27 N. M. 291, 200 Pac. 421 (1921). The analogy between this provision for public 
employces and pension systems is apparent. On the latter see State v. Hauge, 37 N. D. 583, 164 N. W. 
289 (1917); and generally, Wilgus, Constitutionality of Teachers’ Pension Legislation (1913) 11 Micn. 
L. Rev. 451, 12 éd. 27, 105. See also Lancaster v. Toronto, 38 Ont. L. R. 374, 34 D. L. R. 714 (1917), 
where a city took insurance on residents enlisting in the Canadian army, but the decision went off on the 
ground of deceased's non-residence; Mitchell v. Toronto, 50 Ont. L. R. 585, 64 D. L. R. 569 (1922). 
Cf. City of Red Wing v. Eichinger, 163 Minn. ‘54, 203 N. W. 622 (1925), sustaining a city in taking 
compensation insurance even when not compelled to do so. Such insuéance might, of course, be directly 
for the benefit of the city in saving it from liability for injuries for which it was legally responsible. But 
so far as it covered non-negligent injuries it would be analogous to group life insurance, and the court 
relicd on both types of authority. 
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contrary to rule 11 of the association of group insurers.*° Statutory definitions of 
group insurance provide for the issue of the policy to the employer. 

Some statutes require that the policy cover not less than fifty employees; and 
that where the premium is to be paid by the employer and employees jointly and the 
benefits of the policy are offered to all eligible employees, not less than 75 per cent of 
the employees may be insured.** These and other provisions are designed to procure 
an average group and prevent the insurance from being taken only by the diseased 
and other bad risks. Restrictions on the nature of the group, calculated to prevent 
groups from being formed principally for the purpose of taking the insurance, are 
likewise justifiable, where the insurance is to be issued without medical examination. 
Otherwise the unfit would join the group in order to secure the insurance. 


Forms or Group Insurance?® 


The common form of group life policy is a policy for one year, but renewable 
from year to year. Under the earlier policies the employers usually paid the entire 
premium, but in recent years the tendency has been toward policies under the terms 
of which the employees contribute a portion of the premiums.** Hitherto life policies 
commonly contained provisions for payments in case of total and permanent dis- 
ability. The highly valuable effect of such provisions on the life insurance portion 
of the policy will be discussed later. 

Although this article is concerned primarily with group life insurance, it is worth 
noting that group health and accident insurance, and group pension insurance is 
likewise written. The possibilities for bringing security in old age to wage earners 
under the latter form of group insurance make it a significant social development.** 


WHEN THE INsurANcE BEGINS 


Policies usually provide that the insurance shall not take effect as to a given 
employee until he has been in the service of the employer a specified period of time.** 
Such provisions have a legitimate purpose, since large numbers of employees leave 
after short periods of service, and it would be inconvenient to insure these transients 
for their short terms of employment, especially since they might later make claims 
for disability alleged to have been incurred during their brief employment. Further, 
these provisions prevent uninsurable persons from entering employment expecting 
shortly to become disabled or die. Recovery under the policy will not be permitted 
until the employee has served the specified period.?* 


™ The same rule condemns issuing group policies to associations of employers covering their employces. 

* Supra note 1. * Supra note 1. 

* Statutes require the filing of all forms of group policies with the Insurance Commissioner or similar 
officer, and his approval of the forms. N.C. Cope Ann. (Michie, 1931) §6466 (b); N. Y. Cons, Laws 
(Cahill, 1930) c. 30, §101-b. 

** Nat. IxpustriaL Conr. Boarb, op. cit. supra note 1, at 15. 

= For a discussion see Woovs, Tut Sociococy oF Lire Insurance (1928) 125. 

™ The period varies from none at all to five years. Nat. Inpustriat Cone. Boarp, op. cit. supra note 
2, at 32. 

* Where an employee was disabled before he had served the fequired time, he was denied recovery 
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Other provisions may be inserted in the policy concerning the service of the em- 
ployee as a condition to the effectiveness of the insurance. For example, by a rider 
attached to the original group policy extended insurance was offered salaried and 
supervisory employees with a condition that before the extended insurance was to be 
available the employee desiring it must work at full time and for full pay. Thus the 
problem was raised what constituted working at full time.?® 


Wun THE INsuRANCE Enps 


Group insurance commonly being written on a term basis, the group policy in its 
entirety of course ends when the term is up, if the policy is not renewed.?® Policies 
frequently provide for a grace period of thirty-one days for the payment of premiums, 
during which period the insurance is to remain in force, but this provision should not 
keep alive for thirty-one days policies never renewed. The provision seems designed 
to preserve for that period policies renewed and paid for before the end of the 

period.*° In the majority of group insurance cases, however, the courts take the 
opposite view.*! 


on the insurance, even though the employer kept him on the books and paid him wages the required time, 
and even though a certificate of insurance was furnished by the insurance company and delivered to the 
employee by the employer after the period had elapsed. The insurer did not know the facts when it 
furnished the certificate. Arment v. Met. L. I. Co., 8 N. J. Mise. 100, 149 Atl. 35 (1930). See also 
Carson v. Henrietta Mills, 204 N. C. 667, 169 S. E. 277 (1933). 

* The court held that there was sufficient evidence on this point to go to the jury when the employee, 
an assistant superintendent, was sick from the time the insurance became available, and did not return 
to his office, but did transact at his home the necessary business of his employer connected with the em- 
ployce’s duties. Equit. L. A. S. v. Worthman (C. C. A. 7th, 1933) 67 F. (ad) 721. For a case holding 
an employee to be not “actively at work” so as to be entitled to additional insurance, see Leach v. Met. 
L. I. Co. supra note 1, rehearing denied 125 Kan. 129, 263 Pac. 784 (1928). 

In Kowalski v. Aetna L. I. Co. 266 Mass. 255, 165 N. E. 476, 63 A. L. R. 1030 (1929) the original 
group policy covered employces after three months service; the policy was renewed, but did not then cover 
an old employee who was for a time out of the employer's service; and the court said this employee was 
therefore not covered even after she had again been in service three months. No reason is given for this 
result, 

Where the employer pays all the premiums, and the group poly requires the names of the employees 
insured to be certified by the employer to the insurance company, failure to include an employee in the 
list certified or to pay premiums for him prevents the insurance from being effective as to him. Magee 
v. Equit. L. A. Soc., 62 N. D. 614, 244 N. W. 518 (1932). 

But in All States L. I. Co. v. Tillman, supra note 18, the insurance was held good where an employee 
left in February and his insurance card was marked cancelled; then he re-entered the employer's service 
in August, deductions for premiums were made from his wages, and he died in November. This was 
true although no new card was made out, no new certificate was issued, and the employer remitted no 
premiums for him to the company. The court correctly pointed out that the employee has no means of 
knowledge of the relations between his employer and the company. 

One the question when a group policy as a whole goes into effect, sce Rowland v. Mo. State L. I. Co., 
48 S. W. (2d) 31 (Mo. App. 1932). 

* Infra note 33. 

See Davis v. Met. L. I. Co., supra note 17. 

®Sce Rowland v. Mo. State L. I. Co., supra note 28; Deese v. Trav. 1. Co., 204 N. C. 214, 167 S. E. 
797 (1933). Where the issue is as to the expiration of the insurance on the particular employce, rather 
than the expiration of the whole group policy, it has been said that the employee is covered for thirty-one 
days beyond the period covered by his premiums. Conn. Gen. L. I. Co, v. Horner, 21 S. W. (2d) 45 
(Tex. Civ. App. 1929). One court went so far as to maintain that the employee was covered for thirty- 
one days beyond the termination of her insurance. Powell v. Equit. L. A. S., supra note 14. 
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When the premiums are wholly paid by the employer, the policy may be cancelled 
by him,*? or he may decide not to renew it.8* Even where the employee pays part 
of the premiums the policy may be cancelled by agreement between the employer 
and the insurance company.** The company may reserve the right to refuse to 
renew the policy if the nurfiber of insured employees falls below a named percentage 
of the total.°® Of course, a valid cancellation cuts off the employee's right to recover 
for a loss thereafter sustained.®* 


EFFEct OF TERMINATION OF EMPLOYMENT 


Group policies almost always provide that any employee’s insurance ends when 
his employment ends. The provision may be in the group policy, the certificate, or 
both. The language in which the clause is phrased varies somewhat with the policies 
written by the different companies. But wherever it may be contained or however 
it may be stated, group insurance contracts characteristically provide that the insur- 
ance on an individual ceases when he ceases to be a member of the group. Since 
the usual group is formed of employees of one employer, the usual provision is that 
the insurance terminates with termination of that employment. This clause has 
been the center of great quantities of litigation. There is no doubt of the validity 
of such a provision, and accordingly, where it is established that the employee's loss 
came after the termination of his employment, there can be no recovery.57 If it is 
uncertain whether the loss for which insurance is claimed came before or after the 
employment ended, the question is one of fact for the jury.** Where the policy 
covers disability, and the injury or disease which eventually produces disability 
begins while the employee is in the service of the employer, but does not produce 
the disability until some time after the employment has terminated for another 
reason, there can be no recovery.°® 


* Austin v. Met. L.. I. Co., 142 So. 337 (La. App. 1932). 

= Thompson v. Pac. Mills, 141 S. C. 303, 139 S. E. 619 (1927). The certificate to the employee 
stated that the taking of the policy did not establish a precedent to continue it. 

See Davis v. Met. L. I. Co., supra note 17. The cancelled insurance, however, was regarded by 
other group insurance, under which the beneficiary recovered. 

* See Whitmire v. Prov. L. & Acc. I. Co., 205 N. C. 101, 170 S. E. 118 (1933). Here the employee 
sought to recover for fraudulent issue and cancellation of the policy-on the ground that he had been 
told that the policy could not be cancelled so long as he remained an employee. Judgment for the em- 
ployee was reversed, however, because the employee, when notified of the cancellation, took no action and 
accepted his pay without the premium deduction. 

Dean v. Met. L. I. Co., 205 N. C. 848, 172 S. E. 403 (1934); Actna L. I. Co. v. Gullett, 253 Ky. 
544, 69 S. W. (2d) 1068 (1934). 

* Equit. L. A. Soc. v. Garrett, 25 Ala. App. 446, 148 So. 338 (1933); Conn. Gen. L. I. Co. v. Horner, 
supra note 31; Boozer v. Equit. L. A. Soc., 206 N. C. 848, 175 S. E. 175 (1934); see Morgan v. Trav. 
I. Co., 172 S. C. 404, 174 S. E. 235 (1934). The same result follows where there is no cvidence that 
the employee's loss occurred before his employment ended. Equit. L. A. Soc. v. Arrowood, 253 Ky. 456, 
69 S. W. (2d) 984 (1934). Conversely, where a loss is sustained, subsequent termination of employment 
does not prevent recovery. Turley v. John Hancock Mut. L. I. Co., 315 Pa. 245, 173 Atl. 163 (1934); 
Prud. I. Co. v. Cox, 254 Ky. 98, 71 S. W. (2d) 31 (1934). 

™ Hurt v. Equit. L. A. Soc., 53 S. W. (2d) 1101 (Mo. App. 1932); Smith v. Equit. L. A. Soc., 205 
N. C. 387, 171 S. E. 346 (1933); Equit. L. A. Soc. v. Fannin, 245 Ky. 474, 53 S. W. (2d) 703 (1932). 

* Equit. L. A. Soc. v. Singletary, 71 F. (2d) 409 (C.C. A. 4th, 1934); Bean v. Trav. I. Co., 164 Okl. 

135, 23 Pac. (2d) 216 (1933); Boozer v. Equit. L. A. Soc., supra note 37. 
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It is not always easy to tell whether (or when) employment has ended. As might 
be expected, the question is for the jury if there are in evidence circumstances sup- 
porting the conclusion that employment has not ended, and other circumstances 
supporting the opposite result;*° and the jury is pretty sure to bring in a verdict 
against the insurance company. The company is frequently successful, however, in 
its contention that under the evidence employment is so clearly terminated that there 
is no question for the jury.‘t Going out on strike has been held to be a termination 
of employment.t? However, in view of the difference between striking and quit- 
ting,** a difference which may be invoked against the worker,** a strike would more 
properly be treated as a temporary lay-off, especially where the strikers eventually 
are taken back. 

A policy provision that ten days unexplained absence will be taken to mean that 
the employce has left his employment does not apply where the employee is laid 
off.4 Failure to secure written permission required by the policy for absence in 
excess of two weeks, does not terminate employment where request for permission 
is prevented by the nature of the sickness which caused the absence.** 

The clause making group life insurance end when employment ends presents a 
difficulty. Suppose an employee becomes sick, leaves his employment, and dies of 
the sickness. If the clause is literally applied, his insurance ends when his employ- 
ment ceases, and therefore his beneficiaries go unpaid. An employee’s life insurance 
would be good for nothing unless he dropped dead on the job. An easy first among 
bad decisions in the field of group insurance is taken by Pegues v. Equitable Life. 
Assurance Society." The admitted facts were that the employee became ill while 
in employment from a disease, lead poisoning, resulting from the employment, left 

“ Cogsdill v. Met. L. I. Co., 158 S. C. 371, 155 S. E. 747 (1930); Deese v. Trav. I. Co., supra note 313 
Trav. I. Co. v. Fox, 155 Md. 210, 141 Atl. 547 (1928); Joiner v. Met. L. I. Co., 40 Ga. App. 740, 151 
S. E. 540 (1930); Actna L. I. Co. v. Daniel, 251 Ky. 760, 65 S. W. (2d) 1025 (1933); see Trav. I. Co, v. 
Tuck, 46 Ga. App. 533, 168 S. E. 81 (1933); Smith v. Actna L. I. Co., 198 N. C. 578, 152 S. E. 688 
(1930). 

“ Beecey v. Trav. I. Co., 267 Mass. 135, 166 N. E. 571 (1929); Bradley v. Prud. I. Co., 70 F. (2d) 
988 (C. C. A. oth, 1934); Actna L. I, Co. v. Lembright, 32 Ohio App. 10, 166 N. E. 586 (1928); 
Kowalski v. Aetna L. I. Co., supra note 28; Met. L. I. Co. v. Hawkins, 156 Va. 720, 158 S. E. 877 
(1931); Aetna L. I. Co, v. Carroll, 188 Ark. 154, 65 S. W. (2d) 25 (1933); see Thull v. Equit. L. A. Soc. 
40 Ohio App. 486, 178 N. E. 850 (1931); Douglas v. Met. L. I. Co., 297 S. W. 87 (Mo. App. 1927); 
Wheeler v. Monsanto Chem. Works, 263 S. W. 881 (Mo. App. 1924); Peyton v. Met. L. I. Co., 148 So. 
721 (La. App. 1933). For a holding that there was enough evidence to justify a finding by the jury 
that the insurance company had waived a policy provision excluding employees who ceased to work at 
full time for full wages, sce Amer. Nat. I. Co. v. Chastain, 188 Ark. 466, 65 S. W. (2d) 899 (1933). 

* Rochrig v. Mo. State L. I. Co., 251 Ill. App. 434 (1929); Chrosniak v. Met. L. I. Co., 121 Mise. 


453, 201 N. Y. Supp. 211 (1923). 
“Simpson, Constitutional Limitations on Compulsory Industrial Arbitration (1925) 38 Harv. L. Rev. 
753, at 783. 
“See Toledo, A. A. & N. M. Ry. Co. v. Penn. Co., 54 Fed. 746.(C. C. N. D. Ohio 1893), aff'd, 
Ex parte Lennon, 166 U. S. 548 (1897). 
“ Actna L. I. Co. v. Castle, 252 Ky. 228, 67 S. W. (2d) 17 (1934); Actna L. I. Co, v. Gullett, supra 
Note 36. 
“Carruth v. Actna L. I. Co., 157 Ga. 608, 122 S. E. 226 (1924). 
57 S. W. (2d) 750 (Mo. App. 1933). 
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work because of the illness, was treated by the employer as no longer an employee, 
and died of the illness about a year later. The employment and hence the insurance 
was held ended before the death, and judgment on the pleadings was given the 
insurance company. 

One way of avoiding such a shocking result is, of course, to consider the employ- 
ment as not being ended.*® Some policies make provisions concerning employees 
temporarily disabled, laid off, or on leave of absence; for example, a provision that 
the employer may elect to treat such employees as still in employment. Under such 
a provision, if the employer fails to make the election, the insurance ends.*® The 
circumstances may make it doubtful whether the employer elected to treat the em- 
ployee as still in his service, in which case the issue is for the jury.5° Some policies 
provide that insurance ends when employment ends, except where the employee is 
disabled, in which case the insurance remains in force during the disability for three 
months, and thereafter during the disability and the continuance of the policy, until 
the employer notifies the insurance company to terminate the insurance of the em- 
ployee. Where the employment of a wholly disabled employee ceased July 1, his 
insurance was cancelled September 12, and he died November 28, his insurance was 
held no longer in force under the above provision.®* 

The objection to such policy provisions as the above is that the insurance of an 
employee injured or taken sick on the job, and remaining sick or injured until he 
dies, is made to depend on the grace of the employer. This result is less objectionable 
where the premiums are wholly paid by the employer than where the employee has 
paid part of the cost of the insurance.®? But even where the premiums are furnished 
by the employer the employee may have paid for the insurance by taking it into 
account as part of his compensation, and furthermore, he may have refrained from 
securing other insurance by reason of reliance on the group coverage. 

Greater justice to employees taken sick or injured while at work is accomplished 


“See Actna L. I. Co. v. Castle, supra note 45; Thompson v. Pac. Mills, supra note 33; Prud. I. Co. v. 
Sweet, 253 Ky. 643, 69 S. W. (2d) 748 (1934); Prov. L. & Acc. I. Co. v. Broome, 66 S. W. (2d) 1042 
(Tenn. App. 1933). 

“ Equit. L. A. Soc. v. Larocco, 68 F. (2d) 451 (C. C. A. 3rd, 1933), goes so far as to hold that 
where the employee is covered by two policies containing this provision, the employer referring to one 
policy may recognize the employee as still in employment, but that this recognition will not save the 
other policy. This seems peculiar. If the employce is once recognized as still being such, both policies 
should be still in force. The court rejects this argument. 

If the employer makes a general election to recognize laid off employees as employees for a period 
of six months, an employee laid off for a longer period is not covered. Colter v. Trav. I. Co., 270 Mass. 
424, 170 N. E. 407 (1930). 

© Porter v. Equit. L. A. Soc., 71 S. W. (2d) 766 (Mo. App. 1934); Equit. L. A. Soc. v. Greene, 227 
Ky. 431, 13 S. W. (2d) 279 (1929); Powell v. Equit. L. A. Soc., supra note 14; see Equit. L. A. Soc. v. 
McDaniel, 223 Ky. 505, 3 S. W. (2d) 1093 (1928). 

"Baker v. Trav. I. Co., 202 N. C. 432, 163 S. E. 110 (1932). Notice by the employer to the 
company to terminate the insurance is a matter of defense, and need not be negatived by the employee. 
Trav. I. Co. v. Conine, 37 Ga. App. 500, 140 S. E. 784 (1927). 

"No distinction is preserved in this article between decisions involving i insurance paid for by the 
employer and that paid for in part by the employee, for the reason load in a large number of cases it is 
not stated which kind of policy was before the court. 
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by combining group life with group disability insurance. If the employee becomes 
sick or injured and as a consequence totally and permanently disabled, many policies 
provide tliat he shall be entitled to the amount of the insurance in specified periodic 
payments. If he dies, the unpaid instalments go to his beneficiaries.°* Under this 
form of insurance it has been held that termination of employment ends the insurance 
and the liability of the company for death benefits;®* but-the obvious course open to 
the beneficiary is to sue the company on the disability provision, since on the termina- 
tion of the employment of an employee already disabled the disability insurance is 
due, and there is no further occasion for keeping the policy in force as to it.5° Some 
policies including disability insurance make the matter conclusive by providing that 
the insurance ceases when employment ceases except when the employee is then totally 
and permanently disabled.5* An additional difficulty is presented by policies which 
provide that an employee must be incapacitated for six months before he will be 
deemed totally and permanently disabled so as to recover disability payments. When 
an employee becomes incapacitated, but before six months elapse the insurance is 
ended as to this employee, it has been held that he is not disabled before the expira- 
tion of the insurance, because disability under the policy means disability for six 
months.°? While this is true if the provision be literally applied, the upshot is that 
for the final six months of the insurance the company takes no disability risk, since 
any disability sustained within six months of the end of the insurance could not 
ripen into the disability covered by the policy. A more equitable construction, there- 
fore, would make the insurance payable at the end of six months when the disability 
began before the insurance ended, even though within six months of the disability 
the policy terminated.®® Certainly the policy should not be held terminated by 
termination of employment within the six months, because, if the disability must 
last six months before it is covered by the policy and if meanwhile the cessation of 
employment ends the policy, the company would never be liable on the disability 
insurance.°* ; 

Some policies provide that upon disability of an employee no premiums need be 


* Rule 13 of the association of companies writing group insurance provides that where insurance be- 
comes effective after Oct. 1, 1932, policies should contain no disability clause providing either: (a) for 
any payment during the lifetime of the employee, or (b) for waiver of premiums on a disabled employee 
for a period longer than the period he has been insured, or longer than one year in any event, or (c) for 
any payment if death occurs after the lapse of the group policy. However, any company may by notice 
escape this rule. 

“Steffen v. Equit. L. A. Soc. 64 S. W. (2d) 302 (Mo. App. 1933). 

®See Horn'’s Adm'r v. Prud. I. Co., 252 Ky. 137, 65 S. W. (2d) 1017 (1933); Smithart v. John 
Hancock Mut. L. I. Co., 71 S. W. (2d) 1059 (Tenn. 1934). 

™ Trav. I. Co. v. Sanders, 47 Ga. App. 327, 170 S. E. 387 (1933) (group accident irsurance). 

* Actna L. I. Co. v. Gullett, supra note 36; Kingsland v. Mo. State L. I. Co., 66 S. W. (2d) 959 
(Mo. App. 1933). 

"A good contrast is furnished by policies whereunder, as above ‘pointed out, the compsny pockets 
premiums for six months period during which it cannot possibly be liable for disability claims, and those 
policies discussed in the next paragraph of the text wherein all premiums are waived upon disability. 
® See Mo. State L. I. Co. v. Compton, 73 S. W. (2d) 1079 (Tex. Civ. App. 1934). 
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paid for his insurance.®° This provision makes the insurance vastly more advan- 
tageous, since disabled workmen are likely to find it difficult to raise moncy to pay 
premiums.** sh 

It is usually held that the insured employee is not entitled to notice of the termina- 
tion of his insurance,®* although there is authority to the contrary,®* and one court 
went so far as to indicate that even the beneficiary is entitled to notice.** 

Bearing in mind the point already made that the law relative to group insurance 
should be developed in such fashion as to further the usefulness of the device and to 
secure its just operation, the writer is of the opinion that group policies should by 
statute be required to supplement their provision that the insurance ceases when 
employment ends with provisions excepting temporary lay-offs and leaves of absence, 
and not making the exception dependent on any election of the employer. The 
policies should further be required to provide that when an employee becomes sick 
or injured while employed, and leaves work for that reason, he shall continue to be 
insured during the continuance of his disability, without further payment of 
premiums. The policy might make this coverage during disability conditional upon 
giving notice to the insurance company within some specified time after the disability, 
in order to prevent employces or their beneficiaries appearing long after employment 
has ceased with claims for disabilities falsely said to have been sustained during em- 
ployment, or claims for death of employees falsely said to have become sick during 
employment and remained sick until death. This provision might be supplemented 
by legislation making the employec’s failure to give the notice within the required 
time forfeit the insurance. The policies should be required to provide, however, 
that an employce failing to appear on the job shall be given special notice of his 
obligation to give notice of his disability within the specified time, or be freed of 
the obligation. Requiring the employec to give notice of disability by a provision in 
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© A policy provided that premiums should be waived on receipt by the company of proof of total and 
permanent disability. An employce became disabled, but sent the company no proof, and diced some 
time after the period for which his premiums had been paid. It was held that the policy was nevertheless 
in force. The disability, rather than the proof, says the court, is the real condition precedent to the 
waiver of premiums. Home L. I. Co. v. Keys, 62 S. W. (2d) 950 (Ark. 1933). Contra: Aetna L. I. Co, 
v. Allen, 174 S. E. 724 (Ga. App. 1934). In Smithart v. John Hancock Mut. L. I. Co., supra note 55, the 
policy covered disability, and also provided for a waiver of premiums upon receipt of proof of disability. 
Where proof was not furnished until some months after the disability, the insurance meanwhile having 
expired when the employer went out of business, the court held the insurance effective, since the loss 
occurs when the disability arises, and after the loss occurs the policy is payable and need no longer be 
kept in force. 

™Sce note 53 for a limitation on such a provision in future policies. 

™ Beecey v. Trav. I. Co., supra note 41; Thull v. Equit. L. A. Soc., supra note 41; sce Magce v. Equit. 
L. A. Soc., supra note 28. Nor is the employee entitled to notice of termination of his employment which 
terminates his insurance. Colter v. Trav. I. Co., supra note 49; Actna L. I. Co. v. Lembright, supra note 
41; Kowalski v. Aetna L. I. Co., supra note 28. 

=Sce Deese v. Trav. I. Co., supra note 31. In Grossman v. London G. & A. Co., 124 Mis. 520, 208 
N. Y. Supp. 582 (1925), a statute requiring a provision in the policy for notice of cancellation to the 
insured was held to make ineffective a policy provision for cancellation on notice to the club holding the 
master policy, and to require notice to the individual member. No reason is apparent why the result 
should be any different where the group is formed of employees instead of club members. 
“See Thompson v, Pacific Mills, supra note 33. 
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the employee's certificate would not work as well as actual notice to the employee, 
for workers commonly become confused by the more or less technical provisions of 
their certificates. 

The certificates given employees commonly provide, and in some jurisdictions 
by statute must provide,®* that on termination of employment®® the employee is 
entitled without evidence of insurability, upon application made to the company 
within thirty-one days after the termination, to a policy of other life insurance in an 
amount equal to his group insurance. The premium is to be determined by his 
then attained age. This latter feature is objectionable. An employee may spend 
most of his life with an employer who carries group insurance; then the employee 
may find himself out of work at an age at which the price of other life insurance 
is prohibitive. The premiums to the employee for the other insurance when his 
employment terminates should depend on his age when he was first covered by the 


group policy.®* 

Of course the privilege, open for thirty-one days after termination of employ- 
ment, of taking other insurance regardless of insurability (good health), does not 
mean that the employee is insured for thirty-one days even though he does not exer- 
cise the privilege. If he dies within that time not having taken other insurance the 
company cannot be held,®* nor can the beneficiary take out the other insurance 
thereafter. Life insurance can scarcely be taken on a person already dead.®* 

The conversion privilege is not a valid basis for a contention that the employee 
who becomes sick or disabled on the job is adequately protected although his group 


®N. Y. Cons. Laws (Cahill, 1930) c. 30, §101-b (4); N. C. Cove Ann. (Michie, 1931) §6466 (b) (d). 

© The conversion privilege is available only when employment terminates. See Magee v. Equit. L. A. 
Soc., supra note 28, 

A few days before a group policy was to be cancelled, an agent of the insurance company solicited 
employees to take other insurance, telling them they were entitled regardless of insurability to take out 
other insurance in any amount. This was false; the policy contained the usual provision making the 
conversion privilege arise on termination of employment, not on termination of the group policy, and 
limiting the amount of other insurance obtainable regardless of insurability to the amount of the group 
insurance. An employce was in the last stages of tuberculosis. His appearance showed his condition. 
He had $1500 of insurance under the group policy and took $5,000 of other insurance. He signed a 
blank application for it which the agent later filled in, falsely stating that the employee was in good 
health. The agent attached a false medical certificate to the application. Within a few weeks the em- 
ployce was confined to bed, where he remained until he died. The beneficiary sued on the new insurance, 
not for $5,000, but for $1500, and recovered. The court pointed out that on termination of his employ- 
ment the employee would have becn entitled regardless of his condition to that much of other insurance, 
and save for the representation of the agent that he was already entitled to the insurance, would doubtless 
have terminated his employment to obtain it. Equit. L. A. Soc. v. Case, 167 Okl. 119, 28 Pac. (2d) 571 
(1933). The limitation of the conversion feature to termination of employment is of doubtful merit. It 
should cover any termination of the employce's insurance. Under the existing provision when a policy 
is about to be cancelled an employee can gain an advantage by quitting which he could not have by 
remaining in employment; a result opposite to that usually sought by the employer when he takes out 
group insurance. 

* Of course any additional advantage given employees by the terms of a group policy must be paid 
for in its premiums, but this point will be discussed hereinafter. 

* Actna L. I. Co. v. Carroll, supra note 41; Duval v. Met. L. I. Co:, 82 N. H. 543, 136 Atl. 400 
(1927). 
™ Fearon v. Met. L. I. Co., 246 N. Y. Supp. 701, 138 Misc. 710 (1930). 








“ 
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life insurance ceases. In the first place a sick employee may be too sick to think 
about taking this other insurance. In the second place, being disabled, ~ may not 
be able to pay the premiums, 

It is commonly held, as above indicated, that on termination of his insurance by 
cancellation or termination of employment, the employee is not entitled to notice. 
This is an injustice out of proportion to the inconvenience and expense the giving of 
such notice would entail. The employee, if his attention is called to the fact that 
he is now uninsured, may want to exercise the conversion feature above mentioned 
if the insurance has terminated by reason of termination of employment; or he may 
want to buy insurance on his own account elsewhere if the group policy has been 
cancelled or allowed to expire. Statutes might well impose on insurance companies 
the obligation to give this notice through the medium of the employer, on pain of 
having the group insurance continue until the notice is given. 


Wuar Constirutes THE Contracr? 


A great conflict exists as to what constitutes the contract of group insurance. 
Some statutes require policies to provide that the policy, the application of the 
employer, and the individual applications, if any, of the employees, shall constitute 
the entire contract.7° Under such statutes there remains room for difference of 
opinion as to whether the “policy” made part of the contract is the master policy 
held by the employer, or that policy plus the certificates issued the employees. It 
has been intimated that the master policy is meant.” Apart from such statutes the 
courts and diverse policy provisions have united to contribute the following con- 
fusion in rules, The master policy and the certificates constitute one indivisible con- 
tract; therefore (a) they must be construed together;*?’(b) the failure to set forth 
the master policy makes the petition demurrable;"* and (c) failure to prove its terms 
precludes recovery."* The certificates and a pamphlet describing the terms of the 
insurance are the contract.** Where the master policy is not by the terms of the 
certificate made a part of the latter, and the certificate is complete in itself, and the 
company has not shown that the group policy, if proved, would present any defense 
to the company, it is not error to fail to plead or prove the group policy."® If the 
company fails in the lower court to object to the fact that an action is based on the 
certificate instead of the group policy, and the company itself sets forth the policy, 


®N. C. Cove ANN. (Michie, 1934) $6466 (b) (b); see N. Y. Cons. Laws (Cahill, 1930) ¢. 30, 
$r01-b (2). 

™ See Seavers v. Met. L. I. Co., 132 Misc. 719, 230 N. Y. Supp. 366 (1928). In Austin v. Met. L. I. 
Co., supra note 32, it was held that the group or master policy, not the certificate, is the “policy” under 
the Louisiana statute requiring life insurance policies to contain the entire contract between the parties. 

™ Smithart v. John Hancock Mut. L,I. Co., supra note 55; Mo. State L. I..Co. v. Compton, supra 


note 59; Carruth v. Aetna L. I. Co., supra note 46. 


™ Met. L. I. Co. v. Harrod, 46 Ga. App. 127, 166 S. E. 870 (1932). 

™ Wann v. Met. L. I. Co., 41 S. W. (2d) 50 (Tex. 1931). 

™ See Turley v. John Hancock Mut. L, I. Co., supra note 37. This result was reached on the pleadings. 
Mo. State L. I. Co. v. Copas, 265 Ill. App. 478 (1932). 
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the objection is waived.’"* The company must produce the master policy if it relies 
on any of the provisions of that instrument; otherwise the court is left only the 
certificate from which to ascertain the terms of the insurance."® Conversely, if the 
employee relies on any provision of the certificate, he should allege the provision, or 
sue on the certificate.*® The employee must sue on the policy, not the certificate, but 
since the certificate incorporates the policy by reference (this is usually the case) the 
effect of pleading the certificate is to plead the policy.8® Where the certificate provides 
that the group policy plus the employer’s application is the entire contract, there may 
be no recovery without introducing the group policy or showing an excuse for failure 
to do so.6! Where the employee has no access to the group policy it need not be 
shown,®? nor is he bound by its terms.®* The certificate is no part of the contract. 
The certificate embodies a separate and additional contract with the employee. 
Therefore, although the master policy was applied for, issued, and delivered in New 
York by a New York insurance company to a New York corporation as employer, 
the delivery of the certificate to an employee in Texas and collection of premiums 
there subjects the contract to a Texas statute providing penalties for non-payment by 
the company of the insurance.*5 The court relies on a statute making contracts of 
insurance payable to inhabitants of Texas by a company doing business in that state 
(the court said defendant was doing business in Texas) governable by its laws; but 
an Arkansas court arrived at the same result without the aid of such a statute.®* 
The rules of the employer in connection with the insurance are part of the contract.8* 
A book of rules issued by the employer in connection with the insurance is no part 
of the contract.** The provisions of a rider on the group policy prevail over the 

™ Actna L. I. Co. v. Daniel, supra note 40; Equit. L. A. Soc. v. Merlock, 253 Ky. 189, 69 S. W. (2d) 
12 (1934); Equit. L. A. Soc. v. Branham, 250 Ky. 472, 63 S. W. (2d) 498 (1933); see Smith v. Equit. 
L. A. Soc., supra note 38. ; 

™Prud. I. Co. v. Sweet, supra note 48. 

™ Kingsland v. Mo. State L. I. Co., supra note 57. 

© Prov. L. & Acc. I. Co. v. Nicholson, 157 Va. 345, 160 S. E. 5 (1931). 

™ Stcficn v. Equit. L. A. Soc., supra note 54. 

™ See Sun L. A. Co. of Canada v. Coker, 187 Ark. 602, 61 S. W. (2d) 477 (1933). 

Mo. State L. I. Co. v. Johnson, 186 Ark. 519, 54 S. W. (2d) 407 (1932). - 

“ Thull v. Equit. L. A. Soc., supra note 41; see Pool v. Protective L. I. Co., 155 So. 631 (Ala. App. 
1934) cert. denied 155 So. 633. In one case the holding that the certificate is no part of the contract 
worked to the advantage of the employee. It was held that when a former employce re-enters employ- 
ment he does not have to obtain a new certificate, the latter being no part of the contract of insurance. 
All States L. I. Co. v. Tillman, supra note 18. The policy contained the provision required by some 
statutes that the policy, the application of the employer, and the individual applications, if any, of the 
employces shall constitute the entire contract. 

© Met. L. I. Co. v. Worton, 70 S. W. (2d) 216 (Tex. Civ. App. 1934). 

Met. L. I. Co. v. Harper, 70 S. W. (2d) 1042 (Ark. 1934). The court said, at 1045, “In this case 
the policy or certificate was delivered to appellee in Arkansas, and it was not effective until delivered.” 
Note that the court referred to the certificate as the policy. 

*Sce Rhodes v. Equit. L. A. Soc., 109 Ore. 586, 220 Pac. 736 (1923) (the certificate made the 
insurance subject to the employer's rules); Mattern v. Gas Companies’, etc., Soc., 141 Misc. 510, 253 N. Y. 
Supp. 124 (1931) (the policy was issued prior to the statute requiring the policy and application to contain 


the entire contract). 
™ See Equit. L. A. Soc. v. Hall, 253 Ky. 450, 69 S. W. (2d) 977 (1934). 



















































Group Lire Insurance: Its Lecat Aspects 





85 


provisions of a certificate (although it does not appear in the report of the case that 
the date of the rider preceded the date of the certificate, and probably the reverse was 
true, and although it does not appear that the employee had notice of the rider).®* 
A change in the policy restricting the risk is not binding on the employee unless he 
has notice of it.°° 


Wuo Are Parties To THE ContRACT? 


Courts have repeatedly said that the employer and the insurance company are-the 
contracting parties, and the employee must take the contract made for his benefit 
as he finds it.°' One court said that the contracting parties are “primarily” the em- 
ployer and the company, and that the rights of the employees are incidental; but in 
a later case the same court held that there is “a definite contractual relation between 
the insured employees and the insurer.” In both cases the employees contributed 

art of the premiums.® It is settled that the employee or his beneficiary may brin 

P a poy ry may bring 
action on the group insurance in his own name.®* The employer need not be made 
a party.°* This result, explainable on the theory of third party beneficiary, is not 
inconsistent with the position that the employee is not a party to the contract; but 
it is further held that the employee is the insured within the rule that the contract is 
to be construed most favorably to the insured.*> Moreover, under a statute requiring 
a policy provision that notice of cancellation be given the insured, the individuals of 
the insured group, a club, must be given the notice, not the club.%* 

The view that the employee is not a party to the contract takes little account of 
the nature of group insurance. It is true that the individual employees do not bargain 
with the company in person, but they do so through the medium of the employer. 
The object of the negotiating and of the insurance documents is to insure them, not 
the employer. Where they pay part of the premiums, it cannot be questioned that 
they furnish consideration. Even where the employer pays all the premiums, he 
usually does it in order to obtain some advantage from the employees, such as reduc- 
tion in labor turnover, more loyalty and codperation,®* etc. The insurance is part 

© Equit. L. A. Soc. v. Sesco, 255 Ky. 298, 73 S. W. (2d) 47 (1934); Same v. Dennison, 255 Ky. 296, 
73 S. W. (2d) 52 (1934); Same v. Patrick, 255 Ky. 290, 73 S. W. (2d) 49 (1934); see Same v. Branham, 
250 Ky. 472, 63 S. W. (2d) 498 (1933). 

Johnson v. Inter-Ocean Cas, Co., 112 W. Va. 396, 164 S. E. 411 (1932). 

™ Kingsland v. Mo. State L. I. Co., supra note 57; Aetna L. I. Co. v. Gullett, supra note 36; Equit. 
L. A. Soc. v. Larocco, supra note 49 (involving both a policy paid for wholly by the employer, and one 
paid for partly by the employee); sce Beecey v. Trav. I. Co., supra note 41; but see Mo. State L. I. Co. v. 

\ Johnson, supra note 83. 
"Compare Davis v.- Met. L. I. Co., supra note 17, with Smithart v. John Hancock Mut. L.-I. Co, 
supra note §5. 
© The great majority of the cases in this article involved actions so brought. 
“ Hamblin v. Equit. L. A. Soc., 124 Neb. 841, 248 N. W. 397 (1933). 
™ All States L. I. Co. v. Tillman, supra note 18; Mandeville Mills v. Milam, 39 Ga. App. 768, 148 
S. E. 418 (1929). 
| ™ Grossman v. London G. & A. Co., supra note 63. 
* Nat. Inpustriay Conr. Boarn, op. cit. supra note 1, at 11. The reasons given by employers for 


taking group policies are tabulated. See Thompson v. Pac. Mills, supra note 33; and note the employer's 
statement set out in Koch v. Actna L. I. Co., 165 Wash., 329, 5 Pac. (2d) 313 (1931). 
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of that which the employee receives for his labor. Thus consideration is furnished 
in service to the employer, who passes the consideration on ta the company in the 
form of money. Policies often contain an implied recognition of the fact that the 
insurance is given in return for long and regular service by making the amount of 
the insurance held by each individual employee depend on the length of his service.°* 
Furthermore, a provision making the employee's group insurance non-assignable has 
been supported on the ground that the chief motive of the employer in securing 
group insurance is to induce employees to remain in service, a motive ; which would 


be defeated if the policy were assignable,®® 





Tue Position or THE EMPLOYER 

Courts have taken great pains to determine whether the employer is the agent of 
the insurance company or not. Better results might have been achieved had they 
gone directly to the problem of determining whether, in view of the way group 
insurance is set up and operated, and of the relations and character of the parties, 
the employer should be charged with the performance of certain functions on behalf 
of the insurance company. If it is found that the employer should be held to act 
for the company in certain particulars, it is not objectionable to describe the result 
by saying the employer is the company’s agent for those purposes. If it is determined 
that in other particulars the employer's acts should not be chargeable to the insurance 
company, it is equally unobjectionable to label this result by stating that the employer 
is not the company’s agent for those other purposes. The harm comes in reversing 
the process. When courts first examine the question whether under the law the 
employer is an agent, find he is not, and then decide that therefore he is not to be 
charged with certain functions on behalf of the insurance company, the law does not 
serve group insurance, but group insurance the law. 

Of course even those courts primarily concerned with tagging the employer as 
agent or no agent cannot make one tag suffice. It is impossible to determine that the 
employer is, or is not, the agent of the company for all purposes and under all policies. 
Group insurance may be written under a variety of arrangements. A case where 
the acts of the employer were held to bind the company is Porter v. Equitable Life 
Assurance Society.°° Here the employer deducted premium payments from the 
employees’ wages and sent them to the company; all applications and cancellations 
were handled by the employer’s bookkeeper; a supply of blank individual applica- 
tions and certificates, furnished by the company, was kept on hand by the employer, 
and filled in by the employer's office manager before delivery; the employer furnished 
the company a list of applicants each month, but wrote the certificates without wait- 
ing to hear from the company; all claims had to be made to the office manager, who 
then sent to the company for blanks to make proof of claim, the proofs being for- 


Such policies were involved in Aetna L. I. Co. v. Castle, supra note 45; Austin v. Met. L. I. Co. 
supra note 32; Dean v. Met. L. I. Co., stipra note 36, and other cases cited in this article. 

* Met. L. I. Co. v. Brown's Adm'r., 222 Ky. 211, 300 S. W. 599 (1927). 
Supra note 50. 
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warded to the company; and checks in payment of claims were sent by the company 
to the office manager. The office manager directly supervised the group insurance, 
but the employer had a central office in which there was an insurance department 
conducted by a manager. All reports of employees insured and checks for premiums 
were forwarded by the office manager to the insurance department manager and by 
him to the company. Plaintiff was an employee who had a claim under the group 
insurance. An agent of the insurance company wrote plaintiff's attorney stating that 
all matters pertaining to claims were handled through the employer's insurance office, 
and that plaintiff employee’s claim had been referred to the manager of the em- 
ployer’s insurance department. The court held on the above facts that the employer 
had authority to speak and act for the company in all matters concerning the em- 
ployee’s certificates and claim, and that letters of the office manager and manager 
of the insurance department concerning the employce’s insurance and claim could 
be introduced as evidence against the insurance company. 

The above case is presented in some detail in order to show how completely the 
administration of the insurance is sometimes left to the employer. To say under 
such circumstances that no acts of the employe: are binding on the company would 
be nonsense. . 

The employer is commonly given the function of deducting premium payments 
from the wages of employees, and remitting the money to the company. The deduc- 
tion by the employer is payment to the company,’®? whether or not the employer 
remits to the company.’ 

A case arose in which it was doubtful whether. an insured individual was an em- 
ployee or not, but the court held that since the employer was authorized to receive 
and transmit applications of employees and issue certificates, it was the agent of the 
company in submitting the application and having the policy here involved issued; 
therefore its knowledge concerning the individual’s standing as an employee was 
chargeable to the company.’®* An opposite result was reached by a court which 
concluded that the employer was not an agent of the company, and that therefore the 
employer’s knowledge of the age of an employee was not the knowledge of the 
company! ; 

™ Deese v. Trav. 1. Co., supra note 31. 

™ Mo. State L. I. Co. v. Compton, supra note 59 (provision of certificate applied); but see Sun L. A. 
Cc. of Canada v. Coker, supra note 82. In the Compton case the court said that the employee could 
recover if he had earned wages from which premiums could have been deducted, even though they were 
“ some instances the employer is paid a commission for collecting premiums from the employees, in 
which case it is clear he is an agent for that purpose. See Somog v. W. Va. & Ky. Ins. A., 110 W. Va. 
205, 157 S. E. 400 (1931). However, rule 9 of the association of companies writing group insurance 
provides that the employer shall not be paid in any way for services performed under the group policy. 

** Equit. L. A. Soc. v. Florence, 47 Ga. App. 711, 173 S. E. 317 (1933). The court further held 
that an incontestable cl-use in this policy precluded the company’s defense that deceased was not an em- 
ployee. In Dees v. Nat. Cas. Co., 66 S. W. (2d) 603 (Tenn. App. 1933), persons performing functions 
usually performed by the employer were said to be agents of the company. 


** Equit. L. A. Soc. v. Hall, supra note 88, The court said the relation of principal and agent existed 
between employer and employee, not between employee and company. 
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The evil results which arise when courts lose sight of the nature of group insur- 
ance are illustrated by a case in which the paymaster of the employer was in charge 
of the group insurance of employees and handled disability claims of employees, yet 
notice to him of the disability of an employee was held not to be notice to a proper 
agent of the insurance company, since there was no evidence that the paymaster acted 
for the company rather than for the employer.1°® The fact that the insurance 
company operated its business of insuring employees through the medium of the 
paymaster, and the fact that the employees naturally would go to the official of their 
employer having charge of the insurance, and that the insurance company should and 
apparently did expect them to do so, make this a clear case where the court should 
Lave held that the function of receiving notice of claims was a function of the 
employer in the normal operation of the policy. 

An equally bad result was reached when the question arose whether an insurance 
company whose policy covered local employees could be served as a foreign cor- 
poration doing business in the state. The court held that the employer who dealt 
with the local employees was not an agent of the company, and that therefore the 
company was not doing business in the state.'°* This cutcome makes it necessary 
for an employee sold insurance in his own state to sue elsewhere before he can hold 
the company. Most employees would find their insurance of little value if they 
were obliged to go to some distant state to enforce it. 

Where an employer discharged an employee, who was drowned within a week 
afterwards, evidence that the employer agreed to reinstate the employee and waive 
the termination of the insurance was excluded.’®* The result is justifiable and could 
have been placed on the ground that an employer cannot reinstate terminated in- 
surance without express authority from the company, but the court plunged into 
an extensive examination of the question whether the employer is an agent, and con- 
sidered and rejected various bases for holding the employer to be the agent of the 
company. The court insisted that the employee looked to the employer as an em- 
ployer, not as an agent of the company, and that the connection between the employer 
and employees is closer than that between the employer and the company.’ It is 


2% Ammons v. Equ't. L. A. Soc., 205 N. C, 23, 169 S. E. 807 (1933). The notice was oral, but the 
court said it was not required to be written. The employer may be an agent to handle all matters 
pertaining to premiums and clainzs. See Prud. I. Co. v. Sweet, supra note 48. 

% Conn. Gen. L. I. Co. v. Speer, 185 Ark. 615, 48 S. W. (2d) 553 (1932). The case is replete with 
bad reasoning. The court argues that since the company looked to the employer for premiums, it was 
immaterial that the employer collected part of them from the employees; further, that the company was 
not concerned with the number of employces making application. That the truth is precisely the opposite 
is recognized by many companies which require a certain percentage of the employees to take the insurance 
before the group policy will be issued or renewed. See Ruie 19 of the association of companies writing 
group insurance. It is obvious, further, that if the employees do not take the insurance and pay part 
of the premiums the company cannot do this group business. The number of premiums the company 
receives depends on the number of employees who pay them. 

* Duval v. Met. L. I. Co., supra note 68. The case is relied upon, in other cases holding that the 
employer is not the agent of the company. See Leach v. Met. L. I. Co., supra note 1. 

See also note 104. However, in Joiner v. Met. L. 1. Co., supra note 40, it was held that the em- 
ployer is not the agent of the employee so as to make a declaration of the employer to the company after 
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hard to see why this fact should prevent courts from holding that by the nature of 
group insurance the employer is called upon to perform certain functions, that the 
company contemplates that he will do so, and should be bound by his performance 
when he does so. 

Some policies contain provisions giving the employer special rights or powers. 
A policy provided that disability payments might be made in a fixed nuinber of 
instalments chosen by the employer from a table in the policy. Denial of liability by 
the company was held to waive the option to pay in instalments, hence the right to 
have the employer fix the amount.'®® Another policy provided that the beneficiary 
could be changed subject to the employer’s approval. Absence of such approval was 
held to be an objection which could be raised only by the employer.’?® A provision 
requiring notice of sickness to the employer was said to be for his benefit and subject 
to waiver by him."!? Group insurance is usually considered a device whereby em- 
ployers contribute security to their employees, but the device was used for the 
opposite purpose by one employer. The policy, the premiums for which were de- 
ducted from the wages of the employees, made the proceeds payable to the employer, 
who could keep thé amount of any cash advances made the employee, or of “ony 
promissory notes of the insured in favor of the employer,” or of various other 
claims."!? It was held that the employer could not keep from the proceeds of the 
insurance the amount due on a note made before the employee entered his employer's 
service for an obligation not connected with the employment."* 

It is established that the employer cannot be held liable in an action on the policy. 
The insurance company, not the employer, is the insurer.1!* Neither may the em- 
ployer be held liable in damages to the employec’s beneficiary for failure to keep 
the insurance in force.'"5 This result is founded in part on the proposition, 
previously criticised herein, that the insurance is a gratuity, not part of the employce’s 
compensation. 

One case exists in which an employee, suing his employer for dismissal contrary 
to the terms of an employment contract, sought to include in his recovery damages 
for the loss of his rights under a group insurance policy. The court held that no 
damages could be recovered for this loss, since the insurance was issued subsequent 
the employee's death that employment had previously been terminated binding against a claimant under 
the employee's policy. 

2 John Hancock Mut. L. I. Co. v. Cave, 240 Ky. 56, 40 S. W. (2d) 1004 (1931). Sce also Hamblin 
v. Equit. L. A. Soc., supra note 94. 

2 See Martinelli v. Cometti, 133 Misc. 810, 234 N. Y. Supp. 389 (1929). 

™ Carruth v. Aetna L. I. Co., supra note 46. 

™3 This perversion of the purpose of group insurance has been headed off by statute. Sce note 1. 

™ Mandeville Mills v. Milan, supra note 95. 

™ Carpenter v. Chic. & E. I. R. Co., supra note 3; Wheeler v. Monsanto Chem. Wks. supra note 41; 
Gallagher v. Simmons Hdwe. Co., 214 Mo. App. 111, 258 S. W. 16 (1924); see Colter v. Trav. I. Co., 
Supra note 49; but see Actna L. I. Co. v. Lembright, supra note 41. 

™ Kowalski v. Aetna L. I. Co., supra note 28 (premiums paid by the employer); Meyerson v. New Idea 


Hosiery Co., 217 Ala. 153, 115 So. 94 (1927) (premiums paid in —_ by employee); see Peyton v. Met. 
L. I. Co., supra note 41. 
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to the employment contract and was not referred to in the contract. Only such 
damages may be recovered as arise naturally and in the usual course of things from 
the breach, and such as the parties contemplated when the contract was made as the 
probable result of its breach.14* It is submitted that the group insurance should 
under such circumstances be treated as a wage increase would be treated. It is some- 
thing additional given in return for continued service. 


Vexatious Detay Srarures 


A number of group insurance cases have been concezned with the application of 
statutes which provide penalties and attorney's fees to be recovered by the claimant 
when an insurance company fails to pay a claim for insurance.'"* This problem is 
not peculiar to group insurance;'?® but the value of such statutes may be increased 
by the growth of insurance covering large groups of workers with small incomes. 
Such persons are in a poor position to stand the expense of litigation, and accordingly 
in connection with group insurance there is something to be gained by subjecting 
insurance companies to additional payment where they contest claims which turn 
out to be valid. 


Cosr oF IMPROVEMENTS 


During the course of this discussion a number of suggestions have been advanced 
for making group insurance operate more justly to the employees insured. Of course 
any new advantages given the insured employees must be paid for in the premiums. 
It may be argued that the mounting success of group insurance rests on its low price; 
that employers take out such insurance on behalf of their employees and pay all or 
a portion of the premiums because they desire to effect for the employees the 
economies of a form of insurance cheaper than individual employees could buy. It 
must be remembered, however, that the cheapness of group insurance is supposed to 
spring from economies produced by the nature of the device, such as the elimination 
of medical examinations, and the saving in agents’ commissions and administration 
expense attendant on insuring many persons at once. If group insurance can be 
kept cheap only by being kept inferior, then its cheapness is deceptive. Shoddy 
goods can always be sold at cut rates. Insurance of bad quality can be sold at a low 
price. Group insurance would deserve no place as a new social device if it constituted 
nothing more than the bargain basement of insurance companies. 


™® Gary v. Central of Ga. Ry. Co., 37 Ga. App. 724, 141 S. E. 819 (1928). 
™* Amer. Nat. I. Co. v. Westerfield, 73 S. W. (2d) 155 (Ark. 1924); Met. L. I. Co. v. Harper, supra 
note 86; Mo. State L. I. Co. v. Brown, 188 Ark. 1136, 69 S. W. (2d) 1075 (1934); Mo. State L. I. Co. v. 
King, 186 Ark. 983, 57 S. W. (2d) 400 (1933); Sun L. Assur. Co. of Canada v. Coker, supra note 82; 
Met. L. 1. Co. v. Worton, supra note 85; Crowe v. Equit. L. A. Soc., 179 La. 144, 154 So. 52 (1934); 
Porter v. Equit. L. A. Soc., supra note 50. 
™* For a general discussion of this type of statute, see Note (1934) 48 Harv. L. Rev. 319. 
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APPENDIX 


The cases collected below indicate the recurrence in the field of group life and disability 
insurance of problems which had already been the subject of considerable litigation involv- 
ing individual policies. Most of the decisions cited were reported during the past two 
years. 

(1) Whether judgment will be given for disability instalments not yet due under 
policy when action is brought. 


Kentucky courts award judgment for the future instalments to be paid when due under the terms of 
the group insurance, unless the disability meanwhile ends, retaining the case on the docket with the right 
in the defendant insurer at any time to show that disability has ended. Equit. L. A. Soc. v. Goble, 254 
Ky. 614, 72 S. W. (2d) 35 (1934); Equit. L. A. Soc. v. Martin, 254 Ky. 747, 72 S. W. (2d) 446 (1934); 
Equit. L. A. S. v. Morgan, 254 Ky. 699, 72 S. W. (2d) 46 (1934); Prud. I. Co. v. Hampton, 252 Ky. 145. 
65 S. W. (2d) 980 (1933). In a Missouri case judgment was given only for the yearly instalment due. 
Hardie v. Met. L. I. Co., 7 S. W. (2d) 746 (Mo. App. 1928). Where the insurer denies that the insurance 
is in force, the present value of future instalments may be recovered as damages for breach of contract. 
Met. L. I. Co. v. Gregory, 188 Ark. 516, 67 S. W. (2d) 602 (1934). The same result was reached where 
the insurer denied liability, Sun L. A. Co. of Canada v. Coker, 187 Ark. 602, 61 S. W. (2d) 447 (1933). 
See Prud. I. Co. v. Faulkner, 68 F. (2d) 676 (C. C. A. 10th, 1934). 


(2) Time when proof disability must be furnished insurance company. 


If the group insurance contract does not state any time within which proof must be submitted to the 
insurer, it has been held that there is no time limitation, not even the bounds of a reasonable time. 
Amer. Nat. I. Co. v. Chastain, 188 Ark. 466, 65 S. W. (2d) 899 (1933); see Amer. Nat. I. Co. v. Wester- 
field, 73 S. W. (2d) 155 (Ark. 1934); Aetna L. I. Co. v. Wells, 254 Ky. 650, 72 S. W. (2d) 33 (1934). 
In Burton v. Met. L. I. Co., 177 Ga. 899, 173 S. E. 922 (1934) it was held that proof must be furnished 
the insurer within a reasonable time, but that there was still a case for the jury as to the reasonableness 
of the time when proof had not been furnished until almost six years had passed. Where the policy 
provided that disability payments would be made upon receipt of proof of disability before the expiration 
of one year from commencement, this was held to mean one ycar from the commencement of disability, 
not from the time of the accident which produced disability. Crowe v. Equit. L. A. Soc., 179 La. 444 
154 So. 52 (1934). 


(3) Waiver of proof of disability or death. 


Denial of liability is a waiver of proof of disability or death to the semured. Porter v. Equit. L. A. Soc., 
71 S. W. (2d) 766 (Mo. App. 1934); Trav. I. Co. v. Sanders, 47 Ga. App. 327, 170 S. E. 387 (1933); 
Cogsdill v. Met. L. I. Co., 158 S. C. 371, 155 S. E. 747 (1930). Proof of continued disability is waived 
when the insured individual appears for examination before a doctor named by the insurer, Hardie v. 
Met. L. I. Co., supra paragraph (1). 


(4) Waiver of premiums. 


Refusal of premiums on the ground that the insurance has terminated excuses further payment of 
premiums. Mo. State L. I. Co. v. Compton, 73 S. W. (2d) 1079 (Tex. Civ. App. 1934). 


(5) Waiver of other policy provisions. 


Prov. L. & Acc. I. Co. v. Nicholson, 157 Va. 345, 160 S. E. 5 (1931); Hamblin v. Equit. L. A, Soc., 
124 Neb. 841, 248 N. W. 397 (1933); Rowland v. Mo. State L. I. Co., 48 S. W. (2d) 31 (Mo. App. 1932). 


(6) Time when payments by insurance company are to begin. 

Some group policies provide that disability payments shall begin six months or some other stated period 
after proof of disability is received by the insurer. It was held that an action brought within six months 
was premature, even though the insurer had denied liability altogether. Hundley v. Met. L. I. Co., 205 
N. G. 780, 172 S. E. 361 (1934). Contra: Sun L. A. Co. of Canada v. Coker, supra paragraph (1); and 
see Prud. I. Co. v. Faulkner, supra paragraph (1), as amplified by the dissent. Where the policy provides 
that disability payments shall begin after approval of the proof of disability by the insurer, the company 
is entitled to make an investigation expeditiously and in good faith before it approves, and until then the 
payments are not due. Mo. State L. I. Co. v, King, 186 Ark. 983, 57 S. W. (2d) 400 (1933). 
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(7) Whether injuries or death are produced by accident. _ 


Smith v. Met. L. I. Co., 152 So. 369 (La. App. 1934); Prud. I. Co. v. Dudderer, 251 Ky. 627, 65 
S. W. (2d) 745 (1933); Prud. I. Co. v. Downs, 251 Ky. 208, 64 S. W. (2d) 902 (1933); Prud. I. Co. v. 
Calvin, 227 Ala. 146, 148 So. 837 (1933). 

(8) Effect of suicide on action for accidental death benefits. 

Recovery was refused where the evidence showed suicide. Prud. I. Co. v. Tuggle’s Adm'r, 254 Ky. 
814, 72 S. W. (2d) 440 (1934). 

(9) Effect of policy provisions requiring attendance by a physician as condition to 
recovering disability payments. 

Where the policy provides that sick benefits shall not be paid unless the insured employee is attended 
by a physician during the time for which he claims benefits it is improper to allow recovery for periods 
during which there is no such attendance. Equit. L. A. Soc. v. Branham, 250 Ky. 472, 63 S. W. (2d) 
498 (1933); Cf. Equit. L. A. Soc. v. Burns, 254 Ky. 487, 71 S. W. (2d) 1009 (1934). 

(10) Effect of usual limitation of total and permanent disability payments to disabilities 
sustained before reaching age sixty. 

This clause is enforceable although the individual .insured was to the knowledge of the insurance 
company beyond the age of sixty when he was included in the group insured. There is no waiver or 
estoppel to be asserted against the company on the ground that if it enforces the clause it has sold a 
uscless policy, because the policy contains other insurance protection to the employee too old to have 
the disability protection. Hollis v. Trav. I. Co., 175 S. E. 33 (Ga. App. 1934); Pool v. Protective L. I. Co., 
155 So. 631 (Ala. App. 1934) (cert. denied 155 So. 633); Ellis v. Sun L. A. Co. of Canada, 188 Ark. 1167, 
67 S. W. (2d) 740 (1934); Rogers v. Met. L. I. Co., 265 Mich. 202, 251 N. W. 312 (1933); MacLain v. 
Amer. Glanzstoff Corp. 166 Tenn. 1, 57 S. W. (2d) 554 (1933). 


(11) Operation of incontestable clause, 

Some states by statute require group policies to provide that the policies shall be incontestable after 
two years except for non-payment of premiums or violation of policy conditions relating to military or 
naval: service in time of war. N. Y. Cons. Laws (Cahill, 1930), c. 30, §101-b (1) N. C. Cope Ann, 
(Michie, 1931) §6466 (b) (a). An incontestable clause does not, however, prevent the insurance company 
from defending an action for disability benefits on the ground that these were not payable for disabilities 
sustained after the age of sixty. The clause does not enlarge the risk covered by the policy. Hollis v. 
Trav. I, Co. supra paragraph (10). See note 103 to text, supra p. 87. 


(12) Designation and change of beneficiary. 

Some group policies make the employer the beneficiary. The employer is then a trustee of the pro- 
ceeds. See In re Hooper's Estate, 146 Misc. 151, 261 N. Y. Supp. 585 (1932); Fid. & Cas. Co. v. Ballard & 
Ballard, 105 Ky. 253, 48 S. W. 1074 (1899); United Zinc Cos. v. Gen. Acc. A. Corp., 125 Mo. App. 41, 
102 S. W. 605 (1907). Statutory definitions in some states include a provision that the insurance be for 
the benefit of persons other than the employer. See note 1 to text, supra p. 70. Where the employee by 
the terms of the policy may choose the beneficiary, then in the absence of any policy restrictions, he may 
name any beneficiary he desires regardless of that person's insurable interest. Levas v. Met. L. I. Co., 175 
Wash. 159, 26 Pac. (2d) 1032 (1933). The beneficiary was held sufficiently identified in that case, and 
likewise in Actna L. I. Co. v. Hartley, 4 F. Supp. 639 (D. Md. 1933). Where the policy required endorse- 
ment of change of beneficiary on the employee's certificate, the employee's application for a change was 
not effective until the endorsement, and that not being made until the employce dicd, the change was 
never effective, the old beneficiary's rights having vested on death of the insured employee. Met. L. I. Co. 
v. Lewis, 142 So. 721 (La. App. 1932). A will not being in accord with procedure prescribed in the 
policy for change of beneficiary was held not to accomplish such change in Met. L. I. Co. v. Brown's 
Adm'r, 222 Ky. 211, 300 S. W. 599 (1927); Seavers v. Met. L. I. Co., 132 Misc. 719, 230 N. Y. Supp. 366 
(1928). But in Martinelli v. Cometti, 133 Misc. 810, 234 N. Y. Supp. 389 (1929), a will Icaving part of 
the insurance proceeds to others than the beneficiary named was held to work a valid change of beneficiary 
to the extent of the amount left in the will, notwithstanding a policy provision that the beneficiary could 
be changed subject to the employer's approval. Here there was no such approval before the death of the 
employee, but the court said that lack of such approval is a matter which only the employer may raise. 
Contrary to Met. L. I. Co. v. Lewis, supra, is Johnston v. Kearns, 107 Cal. App. 557, 290 Pac. 640 (1930), 
holding that where the employee before his death does all in his power to change the beneficiary, the 
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change will be effective, notwithstanding a policy provision that the change would take effect only on 
receipt of the request at the company’s home office, and the fact the request was not received before the 
employee died. The company did not contest the change. Where the policy does not specify how the ~ 
beneficiary is to be changed, any act indicating the employee's intention to make the change will suffice. 
Koch v. Aetna L, I. Co., 165 Wash. 329, 5 Pac. (2d) 313 (1931). In Rhodes v. Equit. L. A. Soc., 109 
Ore. 586, 220 Pac. 736 (1923) where the insurance was made subject to a rule of the employer that only 
dependents or persons related by blood or marriage to the employee could be made beneficiaries without 
securing the employer's consent, the designation of a divorced wife was held valid without such consent, 
in the absence of objection from the employer. In Enright v. Standard L. & Acc. I. Co., 91 Mich. 238, 51 
N. W. 928 (1892), it was held that a wife entitled to the insurance as a beneficiary can give up such 
rights and recover as administratrix. 

(13) Whether policy must be in writing. 

Oral contract enforced: Fid. & Cas. Co. v. Ballard & Ballard, 105 Ky. 253; 48 S. W. 1074 (1899). Oral 
modification of written policy enforced: United Zine Cos. v. Gen. Acc. Assur. Corp., supra paragraph 12; 
ibid., 144 Mo. App. 380, 128 S. W. 836 (1910). Oral contract invalid by statute: sce John Hancock Mut. 
L, I. Co. v. Ludwick, 45 Ga. App. 631, 165 S. E. 918 (1932). 


(14) Attorney’s lien on proceeds of policy. 
Brookshire v. Met. L. I. Co., 56 S. W. (2d) 817 (Mo. App. 1933). 


(15) Various points of evidence and procedure. 
Prov. L. & Acc. I. Co. v. Broome, 66 S. W. (2d) 1041 (Tenn. App. 1933); Actna L. I. Co. v. Daniel, 
251 Ky. 760, 65 S. W. (2d) 1025 (1933); Bowen v. Met. L. I. -Co., 67 S. W. (2d) 164 (Tenn. App. 
1933); Prud. I. Co. v. Calvin, supra paragraph (7); Equit. L. A. S. v. Preston, 253 Ky. 459, 70 S. W. 
(2d) 18 (1934); Trav. I. Co. v. Fox, 155 Md. 210, 141 Atl. $47 (1928). 














LABOR’S INTEREST IN GROUP INSURANCE 


M. H. Hepces* 


All insurance may be regarded as being based upon a social principle, namely, 
mutual aid. Moreover, insurance employs the civilized expedient of foresight for it 
is dependent upon present temporary deprivation in order that a greater loss may 
not be suffered in the future. “Whenever there is a contingency,” said a report of 
the British House of Commons in 1825 on free societies, “the cheapest way of provid- 
ing against it is by uniting with others so that each man may subject himself to a 
small deprivation in order that no man may be subjected to a great loss.” This 
might be a description also of the device of codperation utilized by labor unions, and 
it is no mystery why the insurance principle early attracted labor union leaders, 

Group insurance is the most democratic form of insurance. It secks to apply the 
principle of mutual aid to the greatest possible number at the lowest possible indi- 
vidual cost. In one sense, all insurance is group insurance; that is, individual con- 
tingencies must be muted and slowed by enveloping them in numbers. But group 
insurance, as a specialized department of insurance, has come to mean a blanket 
policy placed upon a given number of employees on a year-to-year basis. The first 
recorded policy was in 1911. Since that time, group insurance has had a rapidly 
developing career deploying from two angles: first from the employer’s and second 
from labor's. In the labor field group insurance has evolved out of earlier and, in 
some respects, less scientific forms of insurance. It may be useful to trace the major 
stages of that evolution: 


1. The insurance principle had its inception in the natural channel of humane impulses 
of labor unionists associated together who wished to give decent burial and to provide for 
families of deceased members. This was usually accomplished by the primitive method of 
“passing the hat” and taking up contributions for the purpose stated. 

2. Establishment of death benefits on a simple mutual fund basis. Usually the amount 
paid from this fund to deceased member’s families did not exceed $300.00. 

3- Establishment of mutual benefit societies on a legal basis with proper reserve funds 
and actuarial records which paid to deceased member’s families sums ranging from $300.00 
to $1,000. 

*A.B., 1910, DePauw University; M.A., 1912, Harvard. Director of Research, International Brother- 
hood of Electrical Workers, Washington, D. C. Government member of the Code Authority of the Radio 
Broadcasting Industry; special consultant on labor relations for the Tennessee Valley Authority. Author 
of “Tron City,” a novel; “Dan Minturn,” a novel; “A Strikeless Industry.” Contributor to magazines and 
the Encyclopedia of Social Sciences. 
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4. Supplementing the mutual benefit insurance societies with the establishment of old- 
line legal reserve life insurance companies with A-1 rating which write group insurance 
especially adapted to the.needs of labor unionists and their families. 


Group insurance has been the occasion of some friction between labor and the 
employer. Labor regarded the blanketing of great groups of employees in any given 
plant under a term policy as part of a welfare program of employers intended to 
offset the need of labor organization. Historically speaking, there is little doubt 
that the establishment of the early mutual benefit societies by labor unions suggested 
to large corporations the writing of group insurance on a blanket, involuntary basis 
for their employees and that the employers’ action in turn stimulated labor unions 
to found old-line legal reserve life insurance companies which could write the type 
of group insurance adaptable to labor union behavior. The interaction of these two 
solvents brings about present-day developments in the group insurance field which 
are characterized by changing types of groups for which policies are written. In 
addition to the employer type of group insurance and the strictly union type of group 
insurance, policies have been written for medical societies, fraternal lodge groups, 
trade associations, codperative clubs, municipal employees, and even social clubs in 
rare instances, - 

In addition, one old-line legal reserve life insurance company has developed a 
family group policy which covers wives, children and relatives of members of any 
given union. This policy is written on a group life basis without medical examina- . 
tion and sold by mail. In some instances whole families are insured in this way. 

Early in this development of labor group insurance it was evident that a lib- 
eralized group policy must be developed. It was necessary to protect the insured 
worker who was subject to hazards of modern employment and who had to pass 
from employer to employer. In many cases, under such conditions the worker lost 
his insurance rights, when he lost his job, under group policies written by the com- 
pany. Under the group policy written by the union, the worker, as long as he is a 
member of the union, no matter where he works, is still insured. 

In 1933, 84 labor organizations paid death benefits of some kind. The total 
amount paid was $14,780,260.00.! On June 30, 1934, two labor old-line insurance 
companies had in force $96,178,400.00 worth of group life insurance.? 

In 1928 there were 75 hundred millions of dollars of group insurance throughout 
the United States. In 1934 there were 95 hundred millions (estimated). 

Since group insurance in the labor field was a natural development from the 
earlier mutual aid insurance societies, it is important to consider in greater detail the 
reasons why labor came originally to embark on plans of mutual aid insurance. 

‘Report OF THE Executive Councit. oF THE AMERICAN FEDERATION OF Lasor TO 54TH ANNUAL 
Convention (1934) 42. 

* By request, from Comptrollers of Union Labor Life Insurance Co. and Union Codperative Insurance 
Association. , 
®U. S. DerartMENT oF ComMERCE, CURRENT SURVEY OF Business, 
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Labor unions were primarily organized to secure shorter hours, higher wages, and 
better working conditions for their members. Always behind these economic motives 
loomed more cultural aims. Insurance came to mean a practical instrument for the 
realization of higher aspirations of labor. 

First, the mutual aid insurance society enabled the union to pay a higher death 
benefit than could be paid under the old plan of creating death benefit funds. In the 
second place, the payment of these death benefits was put into the hands of the 
members themselves and the entire business transaction was handled by their own 
chosen officers who automatically became the trustees of the insurance society. This 
meant that a certain and sympathetic construction of the contract and of the law 
in the consideration of each and every claim was given to the beneficiaries. In the 
third place, by utilizing the organization already in existence to collect the premiums 
and to handle the business of insurance, expenses and overhead were reduced to the 
lowest possible minimum. In the fourth place, the mere accumulation of funds 
under this form of insurance society became a source of strength and financial stand- 
ing to the labor organization. In the fifth place, the establishment of mutual aid 
societics made possible the insurance of many workers who were engaged in extra- 
hazardous occupations and who could not, for that reason, secure insurance from 
established companies. Finally, there was created machinery by which paying for 
the insurance on the part of the member was made easy and convenient. It was 
paid as part of the union dues so that it became almost painless, 

At first, unions were averse to embarking upon mutual aid insurance plans, but 
when the membership had grown inured to paying the small premium of about go 
cents per month and beheld the swift payment of policies on death, they were won to 
this form of union activity. The union unexpectedly found too that it had achieved 
a form of cohesion in the organization itself and it had captured the allegiance of a 
great body of allied members hitherto indifferent to the policies of the unions, 
namely, the wives and relatives. The women who became the principal beneficiaries 
of insurance policies became bookkeepers for their husbands, and they themselves 
saw to it that union dues were paid regularly each month. The experience of the 
union in this regard differed, it appears, from the experience of many employers who 
embarked upon group insurance plans on an involuntary basis in their plants. The 
1929 report on Industrial group insurance published by the National Industrial Con- 
ference Board of New York states that “the sentiment of employers on the value of 
group insurance varies from enthusiastic — to contention and disapproval of 
the whole scheme.” 

Two old-line insurance companies were established by union labor. First, there 
was the Union Coéperative Insurance Association, the instrumentality of the Inter- 
national Brotherhood of Electrical Workers, established in 1924. ‘The second was 
Union Labor Life Insurance Company, an instrumentality of a number of unions 
of the American Federation of Labor, established in 1925. 
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Both of these companies have sought to provide low-cost group insurance espe- 
cially adapted to labor unions for those groups that have no mutual life insurance 
societies, or who wished to provide a much larger sum at death than the amount 
provided by the insurance societies. It is true also that ambitious plans were made 
to use the insurance principle to meet another form of misfortune and disaster, 
namely, unemployment. 

Scores of local unions wrote blanket policies on their own members. In some 
instances a member received at death under the combined policies of the mutual aid 
insurance society and the group insurance $4,000.00 or more. 

Group life insurance policies were not developed by the old-line legal reserve life 
insurance companies of labor without difficulty. They found that the laws of many 
states did not permit the writing of that kind of policy which was developed, and 
they discovered that hostility developed in certain directions within the community 
against the insurance of certain union groups. !* is worthwhile to examine the 
experience of union labor here inasmuch as it throws light upon the future of group 
insurance in this field. 

The building construction industry is characterized by instability, heterogeneity, 
seasonal fluctuations, and a high financial mortality among the contractors who 
carry on the fiscal end of the business. This industry in the very best years affords 
an average of only about 200 working days per vear to craftsmen employed. In bad 
years the craftsman is fortunate if he works 80 to 100 days per year. As an experi- 
ment, union workers in certain principal industrial cities sought to bring about 
more favorable conditions for union members through working out with friendly 
contractors group insurance plans. In general, the arrangement called for the creation 
of a board of insurance trustees for a particular branch of the construction industry 
in a given city. The employer agreed to pay weekly to this board a premium based 
upon the per hour labor of every person working for such employer and carrying a 
union card. The special exception to this arrangement inhered in the fact that this 
payment did not apply to extra or additional work. The employers reported the 
work contracted for on forms provided for that purpose and remitted to the board 
payments by check or draft. A firm of certified public accountants was employed to 
set up a complete accounting system. The agreement further provided that the in- 
surance board thus created should enter into insurance contracts with a legal reserve 
insurance company, providing in some instances group life insurance of $3,000.00 for 
members, $40.00 monthly pension for those of 65 years or over, and $30.00 monthly 
for those totally disabled. The plan required the board to build up a working fund 
of its own as fast as conditions permitted so that during periods of depression when 
the normal work income was lessened the insurance benefits might be maintained. 
The plan provided that the board invest this working fund only in the best securities. 
It was found that hourly payments had to start in some instances at 20 cents per 
hour, but the plan was to reduce this hourly payment as rapidly as possible. In a 
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number cf cities the plan was not instituted early enough before the 1929 depression 
to escape the devastation wrought by that economic crash. Of the four large cities 
where the plan was instituted only one weathered the storm. 

The plan, too, met with criticism. The indictment was that building costs were 
greatly increased and that the house-owners were being taxed heavily in order to 
maintain special privilege. Labor met these contentions by pointing out that any 
increase of 20 cents in the hourly wage scale of any union craftsman could not be 
reflected back vitally into building costs. And secondly, labor contended that all 
group insurance costs of firms or corporations, wherever or whatever they were, were 
ultimately paid by the consumer. It is likely that labor will approach industries as 
chaotic as the building construction industry with a good deal of misgiving hereafter 
as to whether any such group life insurance plan is feasible. 

But group life insurance as worked out on a purely local union basis is a perma- 
nent feature of labor’s economic program. Labor has come to look upon group life 
insurance as an instrumentality for creating an estate. It takes the position that the 
wage-earner not only has a right to a decent wage and a decent living, but he 
has the right, along with professional workers and business men, to build a reserve 
and to place his family, at his death, somewhat removed from the breadline. Starting 
with this premise the wage-earner undertakes to achieve zhe goal, as he has always 
done in the past, through the instrumentality of his union, in other words through 
economic cooperation. 














THE CASE FOR GOVERNMENT LIFE INSURANCE 


Maurice Tayior* 


A proposal for nationalizing life insurance sounds far less heretical in 1934 than 
it would have in 1929. Events have presented themselves to the American scene 
during the past five years of such a character as to undermine blind confidence in 
private enterprise and to cause the population at every level to look toward the 
federal government for aid in the solution of its present difficulties and the preven- 
tion of their recurrence. Much less attention is now paid to the various.shibboleths 
seeking to apotheosize private enterprise while debasing everything that savors of 
an extension of the governmental function. Nor has this change in public sentiment 
remained in the realm of the ethereal. On the contrary we find it manifested in the 
actual entry of the government on many fronts into what was once considered the 
sacred domain of private business. 

Insurance under governmental auspices is, of course, no new phenomenon. 
There is probably no country of importance on the face of the globe today which 
has not participated in conducting plans for the distribution of several sorts of risks 
and the payment of losses. Even in the United States, where progress in the 
socialization of its insurance mechanisms has been least, there has been a rapid 
advance, particularly in the casualty field. In life insurance we have federal war-risk 
insurance and the Wisconsin Life Fund. 

One potent factor making this question of real interest today is the rediscovery 
of the consumer in American life. Under the NRA he has been accorded some 
recognition, feeble though it has been. When action replaces lip service and he is 
placed on a par with the other factors in production and distribution, better goods 
and services at cheaper prices may be hoped for. This should be as possible in life 
insurance as in any other field. 

Our history has been marked by a blind opposition to the entrance of govern- 
ment into the economic life of the people. The narrow philosophy of the relation- 
ship between the state and business that existed in this country up to the latter part 
of the nineteenth century served to lay the groundwork of a tremendous body of 


*A.B., 1916, M.A., 1925, Ph.D., 1931, Harvard. Director, Jewish Family Welfare Association, Boston, 
since 1923. Formerly special lecturer on the Administration of Social Agencies, Harvard, on Insurance, 
Simmons College School of Social Work; lecturer on Social Insurance, Division of University Extension, 
Massachusetts Department of Education, and Twentieth Century Adult Education Center, Boston. Con- 
tributor to periodicals of numerous articles on social service, relief, and insurance problems. Author, The 
Social Cost of Industrial Insurance, Alfred A. Knopf, Inc., New York, 1933. 
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vested interests which makes any proposal of this nature unduly difficult of achieve- 
ment. It is a remarkable fact, however, that the extension of federal activity has 
been accomplished under the administration of both major political parties—although 
sometimes, it may be said, at a cost to the many for the benefit of a few. However, 
we do not intend to dwell on this subject unduly. An irrefutable answer to the 
objection may be found in that were the government to divorce itself entirely from 
private enterprise, the first to complain and those who would stand to lose the most 
would be those who now enjoy in largest measure the benefits of the quintessence 
of government participation, namely, our high protective and ruinous tariffs. We 
may, therefore, dismiss this objection to government operation of life insurance as 
specious. The disadvantages of the proposal can and must be —* on other 
grounds. 

“States Rights” and the Necessity for Federal Operation or Control 

When we refer to government operation of the life insurance business what we 
have in mind is the federal and not state government. One of the main checks to 
the proper conduct of this important branch of affairs and a serious obstacle to secur- 
ing to the great body of policyholders a more equitable and a less costly system of 
protection is the chaos introduced by insisting that each of the forty-eight states 
should have independent jurisdiction not only within its own borders, but through- 
out the length and breadth of the land wherever the companies incorporated by it 
operate. For this condition we have to thank the Supreme Court which in 1869' 
by a strained and strange legal fiction held that insurance is not interstate commerce. 
It is explained? that one of the reasons for the original decision that insurance is a 
matter of state concern only was the immediate fact of the absence of federal 
machinery for the control of corporations operating in a number of states. Despite 
the growth of such mechanisms the Court has not changed its opinion in subsequent 
decisions. 

Whatever may be the advantages of states’ rights in other directions, it is clear 
that in the field of insurance this doctrine has nothing to commend it. The prin- 
ciples of insurance are universal and, subject to broad limitations, not advantageously 
amenable to sectionalism. For the forty-eight different kinds of laws, prohibitions, 
interpretations, and administrations, the insured American’ public has had to pay a 
tremendous toll. Centralization on a-national scale is necessary whether it comes 
through government operation or simply regulation. There will thus be achieved 
uniformity in place of conflicting and overlapping jurisdiction and discrimination 
between groups of policyholders. The bogey of retaliatory legislation will disappear 
together with the ill effects of local prejudice and ignorance., 

The more local the legislation the less broad is it likely to be in its social outlook. 
State legislation is apt to be better than municipal, and, similarly, federal legislation 

Paul v. Virginia, 8 Wall. 183 (U. S. 1869). Cf. Keezer & May, THe Pustic Controt oF Business 
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in comparison with state. This is equally true in the sphere of administration. 
Since insurance of all kinds, and particularly life insurance, is interstate in most of 
its manifestations, the dictum of the Supreme Court to the contrary notwithstanding, 
leadership of the widest scope is essential, and this is most reasonably lodged in the 
federal government. 

The most powerful and practical obstacle to government operation of insurance 
is the force of vested interests. These lie perhaps as much with the states with 
respect to their powers of regulation and taxation as with the companies. “Clear 
recognition of this fact was made by the Supreme Court in a case calling for recon- 
sideration of the insurance business. Justice McKenna, referring to a series of cases 
which had adhered to the doctrine that insurance companies are engaged in intrastate 
commerce, said, “To reverse the cases . . . would require us to promulgate a new 
rule of constitutional inhibition upon the states and which would compel a change 
of their policy and a readjustment of their laws. Such a result necessarily urges 
against a change of decision. . . .’”% The results of such adherence to the status 
quo, however, are serious enough to warrant a change in this view, and if the 
Supreme Court continues inflexible in its outlook toward modern conditions, there 
is sound reason for the proposal to amend the Constitution to bring life insurance 
under the control of the federal government. 


The Problem of Compensating Private Interests 

The problem of vested interest in life insurance is different from that of almost 
any other business due to its widespread mutuslization. It is a ficld in which the 
general consensus of opinion is that it should be non-profit making. It is character- 
ized by a degree of public interest and is linked to the public welfare to an extent 
not exceeded by any other activity under or outside of government control. It is, 
therefore, a type of transaction which is peculiarly susceptible of government 
operation. 

Of the 328 life insurance companies which reported their figures to The Spectator 
Company of New York in 1933, 262 are stock and only 66 mutual. This would 
seem to indicate the reverse of the statement concerning life insurance as a non- 
profit making venture. However, the gross assets of the 262 stock companies total 
less than four and one-half billion dollars while those of the 66 mutual companies 
amount to nearly 16 billion dollars, or 79 per cent of the total gross assets of 
approximately 21 billion dollars. These figures are significant when the question of 
indemnification is considered in connection with the government's taking over the 
business. 

In the stock company, the property is vested in the stockholders; in a mutual 
company it is vested in the policyholders. But even in a stock company the gross 
assets are only in small measure the property of the stockholders. The bulk of them 
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are liabilities in favor of the policyholders. Capital, even in a stock life insurance 
agency, is contributed for the most part not by the stockholders but by the policy- 
holders. The total stated value of the stock of the 262 companies is $162,022,000. 
Assumption of their business would involve roughly the reimbursement of the fair 
value of the stock at the time of transfer of control plus whatever sums are possessed 
by them over and above the sums actuarially necessary to protect the insurance con- 
tracts and dividends declared on them. The government would then assume all of 
the liabilities and take possession of the assets.‘ In the case of mutual companies 
the procedure would likewise be the assumption of all liabilitics and the taking 
over of the assets. 

The officers and employees of the companies have no vested interest recognizable 
by the government in compensation proceedings. However, it is this group alone 
which stand to lose by the transaction and from them would come pressure against 
it. Companies are, however, neither formed nor conducted for the benefit of either, 
and if it were decided that federal monopoly were desirable these individuals would 
have to capitulate in the interest of the general public welfare. Many, of course, 
would transfer their talents to the public service, although very likely at a material 
financial sacrifice. The vested interest problem in life insurance exists, therefore, 
mainly in the protection of current income rather than in the reimbursement of 
capital. This would by no means lessen the pressure against the proposal, the 
‘ accomplishment of which would involve us in a cost which would not even approx- 
imate the social advantages accruing therefrom. 


Suitability of Insurance Business to Government Operation 


All this assumes, of course, the establishment of a public monopoly of all life 
insurance as in Italy, Uruguay, and Costa Rica. The government might make 
participation compulsory for all, or it might dispense protection only to those who 
chose to avail themselves of its facilities. It might also enter into the business on a 
competitive basis with the already existing companies as in New Zealand, Belgium, 
Denmark, and Wisconsin. A third plan might be found in an extension of the 
Massachusetts Savings Bank Life Insurance system on a monopoly basis but under 
private control, or the government might limit its activities to insurance for smaller 
amounts by nationalizing the present industrial insurance business while leaving 
insurance of larger sums to the private companies.® It would thus confine itself 
exclusively to the insurance problem of the lower income classes. Some of these 
alternatives will be touched on briefly. It is manifestly impossible, however, within 
the limits set for this paper to outline the pros and cons so essential to an adequate 
discussion of the subject. 

There is no legal restraint which would prevent the government from entering 

“Recent discussions of nationalization by the British Labour Party suggest not a lump sum payment 


but a 25-year annuity involving a lesser amount in total. 
® The ideal place for burial insurance is in a national social health insurance plan. 
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into the business. The Supreme Court in many decisions has affirmed the right of 
the state to engage in “almost any private business if the legislature thinks the State’s 
engagement in it will help the general public and is willing to pay the cost of the 
plant and incur the expense of operation.”® 

Insurance is in its purposes and effects the quintessence of mutuality. It repre- 
sents the banding together of persons exposed to a common risk for their mutual 
self-protection. Government represents the acme of such a relationship. In it and 
through it are expressed the highest degrce of codperation. Government is set up 
for the protection of its citizens. It is in itself a mechanism of insurance whereby 
life, liberty, and the right to economic security are supposed to be guaranteed. In- 
sofar as it fails to assume these, it falls short of its purpose. What could more 
properly be included within its scope of operations, therefore, than the carrying on 
of the business of insurance? Its assumption of such an activity would carry the 
philosophy and practice of mutualism to its ultimate goal. The state has recognized 
its responsibility in these matters by providing against the results of the failure of 
wage earners to insure, for whatever reason, by means of its systems of relief to 
widows and orphans, aged, and those suffering from industrial accident. 

There is nothing in the life insurance business which should militate against its 
successful operation by the people. The usual arguments against government owner- 
ship are that it is inefficient, inflexible, lacking in skill and initiative, and bureaucratic. 
It is not our function or purpose to dwell on the general question. We may make 
the observation, however, that the conduct of government itself with its multitude of 
economic and social interests is no mean feat, and calls for at least as high a degree 
of organization and skill as any commercial enterprise. 

Life insurance differs from other undertakings in the very basis of its operations. 
Relative to other activities it is quite simple and reducible to a definite routine. It 
does not or need not involve the clement of risk that characterizes the usual form of 
private enterprise and for the bearing of which a profit is required as compensation. 
There is not the same possibility of loss which would have to be made up by the 
exaction of taxes as in certain other governmentally-operated services. 

The business of life insurance comprehends actuarial, distributive, and investment 
operations. The actuarial basis is a matter of settled routine, which would be used 
by the government just as it is by the private companies. Reserves under govern- 
ment operation would be necessary as at present in order to guarantee payment of 
risks. There is no speculation here; there is no experimental advantage to be gained 
by private enterprise in this particular connection. Indeed, the companies may be 
accused of an inflexibility which might well be improved upon by government 
actuaries. 

American life insurance companies have shown consummate skill in their de- 
velopment of the distributive phase of the business. It is doubtful whether in this 


* Wolff Co. v. Industrial Court, 262 U. S. 522, 537 (1923), quoted in Keezer & May, op. cit. supra 
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respect much more needs to be done. Indeed, the selling technique has been de- 
veloped much too far—to such an extent as often to defeat the very purpose for 
which it has been devised. At any rate, assuming the government were to take over 
the business and use the same methods, the fundamentals developed under private 
management could certainly be adopted. It is highly questionable whether govern- 
ment servants would exert the same unrelenting pressure for business as have private 
company sales executives, and they would be deserving of the strictest censure were 
they to do so. Basically, however, the part of the insurance business which concerns 
its contact with the insuring public consists in securing or receiving application, the 
receiving of premiums and the payment of claims. The form of the business does 
not change. It is essentially the same today as it was fifty years ago. This is not so 
in other realms of commerce. The operation of railroads, for example, is quite 
another story. Engineering science has wrought radical changes in the transporta- 
tion business. New forms have been developed and new areas of competition have 
arisen. Railroad rate making is complicated by its adjustment to new conditions, 
all of which requires initiative and flexibility. By comparison, however, life insurance 
is static. Because of its very nature, its success or failure under public auspices is not 
dependent in the same degree on the presence or absence of these attributes. 


Enhanced Security of Government Investment of Insurance Funds 

That part of private life insurance business in which risk does appear is the invest- 
ment of the funds. The proper disposition of the tremendous sums of money which 
are constantly flowing into the coffers of the companies is a grave responsibility and 
requires real skill. Serious question has been raised as to how successfully that 
function has been performed.’ Certainly the experience of the depression does not 
warrant the belief that the managers of the private companies have possessed an 
unusual skill in picking safe investments. Many insurance companies have in fact 
only been saved from liquidation by government aid. They not only borrowed 
directly from the Reconstruction Finance Corporation but “what is apparently over- 
looked is that indirect assistance to insurance on a large scale was involved by the 
bolstering up of the concerns and institutions in which insurance funds were invested. 
If, for example, a loan by the R. F. C. enabled a railway to meet its bond interest, - 
some of which accrued to an insurance company, the boasted independence of the 
latter is only nominal. This was seen when the official policy of liberal lending 
failed to overcome the depression, and the prospect of widespread internal default 
threatened all financial institutions with disaster. A reference to the distribution of 
U. S. insurance investments . . . will reveal that insurance was particularly suscep- 
tible to the process of internal defaults. It was committed to farm mortgages; it had 
participated in the extravagant boom in urban real estate, and in the unwieldy 
expansion of public utilities; it had large holdings of railway securities, and had 
greatly increased its investment in state, county, and municipal bonds.”® 


7 Cf. Scuntrman, How Sare 1s Lire Insurance? (1933). 
® Parsiz & Sctwartz, INSURANCE Funps AND THEIR InvestMENT (London, 1934) 103, 104. 
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Under government operation, the investment risk could be practically eliminated. 
Concentration of the investment of premium income in its own securities would 
not only contribute to a simplification of its own financing but would place the 
funds on a more secure level, less subject to the vagaries of the business cycle, and 
without additional cost either to the general taxpayer or to the policyholder. More- 
over it would place at the disposal of the government resources heretofore largely 
invested elsewhere, and, as the preceding quotation demonstrates, not always to 
sound social purpose. United States companies have been much less accustomed to 
investing in government securities than English companies. In 1931 but 1.9 per cent 
and in 1932 2.1 per cent of the total admitted assets of 52 reserve life insurance 
companies holding more than ninety per cent of all admitted assets of legal reserve 
companies were placed in United States government securities.° There are, of 
course, other phases of the problem which cannot be entered into within the limited 
space of this paper. 

The cost of insurance funds to the government would not need to exceed what 
it is now forced to pay in the open market for long term loans, and might even be 
fixed at a lesser rate with consequent saving to the taxpayers on its general account. 
Notwithstanding this, under its management the cost to the insured could be mate- 
rially lessened through methods which would make the savings due to improved 
mortality actually and immediately available to all policyholders and by a radical 
reduction in expense of conducting the business. 

Altogether, however, a consideration of the various factors entering into the con- 
duct of life insurance shows that under government monopoly the business could be 
conducted with no less facility, taking into account the real interests of the policy- 
holders, and with much less risk to the insurance funds than is involved under 
private management. “The relative inefficiency of public operation, as compared 
with private operation, is very largely in highly speculative undertakings and 
dwindles to nothing in respect to those where the speculative element is practically 
non-existent.”!° 

Contracts of insurance and annuities are for the most part long term instruments 
and require for their fulfilment the utmost certainty of continued existence on the 
part of the agency writing them. Such a desideratum in life insurance transcends 
that of most other negotiations. With all due respect to the soundness of United 
States companies as a whole, there can be no doubt that our government may be 
rated as the most permanent and sound of our institutions. Despite all regulations, 
many companies have failed with serious loss to the insured and their beneficiaries. 
The likelihood of insolvency is present in certain jurisdictions because of poor state 
insurance codes and lax administration. The federal government offers a greater 
guarantee than any company because it cannot be declared insolvent nor can it 
perish. It may pass through crises, but it recovers. Once a company fails it dis- 


°Id. at 67. Recent statistics show a substantial increase in the proportion thus invested. 
% Picou, THE Economics oF WELFARE (London, 1930) 351. 
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appears and irreparable loss ensues, unless it is rescued by the government or its 
assets and liabilities are assumed by another and stronger company. If a company 
fails the loss may be without any remedy. Under government auspices, payments 
are assured not only by the reserves that are set up, but these are also backed by the 
credit of the whole governmental structure. The government is the safest fiscal 
depository. Its bonds are the soundest form of investment. During the present crisis 
funds have been transferred in great volume from the banks to the postal savings 
department because of the assuredness of safety of the latter. Indeed, as has already 
been pointed out, the credit of the government had to be drawn upon to protect the 
community’s deposits in private institutions of all sort, including life insurance com- 
panies. As sound as our great life insurance institutions are under normal conditions, 
their solvency had to be preserved by legislative action at the time of the banking 
collapse in and following March 1933, and more than once has it been necessary to 
permit insurance companies to value their securities at higher than current levels in 
order to maintain a semblance of solvency. 

The “run” on insurance companies which occurred during the winter and spring 
of 1933 served to emphasize the helplessness of private enterprise in the face of public 
panic. People who could not withdraw their bank deposits turned frantically to the 
insurance companies and found themselves defeated when a moratorium was placed 
on the payment of cash values. The life insurance companies do not like to have 
their banking function emphasized, yet they found themselves driven to a point of 
liquidity in order to mect their demand liabilities which threatened not only their 
own safety but that of many institutions dependent upon them. The resources of the 
nation which were rallied to their support in the hour of danger would always be 
present to protect the savings of the millions of policyholders were the government 
the insurer. The advantage of life insurance under federal control has never been 
so clear. 

Much has been said favorable to the financial astuteness of the companies and 
their managers during this period because of their ability to meet their obligations 
at a time when other fiscal institutions failed. But when one examines the figures, 
their performance is not necessarily so great. Private business suffered seriously, 
because of its inability to “turn around.” It found its cash reserves locked up in 
closed banks and/or was unable to secure necessary credit. The result was that 
many going concerns were wiped out or seriously crippled. Life insurance com- 
panies were in a much better condition, and for a long time were almost the only 
source of cash. The reason for this was not the brilliance of their administrators, 
but rather the nature of the business which brought to their doors a constant stream 
of cash in the form of premium payments. From 1930 to 1932, forty-eight companies 
holding 86.4 per cent of admitted assets of all United States companies had a cash 
income from premiums, interest, dividends, and rents of 9781 millions of dollars. 
Their total cash payments to living policyholders by way of policy loans, matured 
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endowments, surrenders, dividends, and other payments plus payments of death 
claims totaled 6170 million dollars. Their expenses reached an outside total of 2 
billion dollars still leaving them a substantial margin of cash." 


Social Advantages of Government Control of Insurance Funds 


The relationship between life insurance companies and banking is very close, 
much more so than the general public suspects. The recent Senate banking investi- 
gation only scratched the surface, but sufficiently to arouse curiosity as to the extent 
of the connection. The suspicion that has been engendered is not a healthy one and 
for the sake of reéstablishing public confidence the inquiry should be continued in 
order that the facts may become known. The companies themselves should be the 
first to insist that this be done. The dependence of the millions of policyholders, 
large and small, on the sound financial reputations of the companies makes it unwise, 
as a matter of sound public policy, that any tinge of inimical fiscal practice, such as 
has been exposed on the part of bankers, should attach itself to life insurance 
institutions. 

There is much uneasiness over the tremendous power pense by the insurance 
companies because of the fabulous resources at their command. A direct obligation 
rests on the executives of these organizations to apply these funds to the broadest 
public and social service. Unless properly managed this power constitutes both an 
actual and potential menace to the freedom of our institutions. Policyholders are 
numerous enough to constitute nearly the entire nation and it is important that the 
formidable accumulation of wealth, which is made up of the myriad individual con- 
tributions in possession of the companies should not be used against the best interests 
of the policyholders. The history of life insurance has shown that this has not always 
been so. Company funds have been used to block proposals in the public interest, 
thus creating the anomalous situation of the’ people’s own money being employed 
against them. This was quite obviously illustrated in the blocking of efforts at social 
insurance in this country, or, as in England, in the emasculation of the health in- 
surance legislation as a condition of its passage. While it may be considered natural 
that the managers of companies should oppose legislation which would tend to 
curtail their own operations, it raises the serious question as to whose interests are 
paramount. Under such circumstances there can be no question that, in the hands 
of the government, insurance funds would be more democratically employed. Man- 
agement, whether in mutual or stock companies, ultimately rests in the control of 
a small coterie of individuals. Except in cases of disclosed flagrant abuse, they are 
subject to no one’s will but their own. 

State regulation of investment practice exists only within broad and well-defined 
limits. There is no scrutiny of details which may be subversive or not entirely in 
the social interest. Under government control, the operations of the insurance de- 
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legislative representatives and the press would be quick to sense and rectify wrongs. 
In the long run the danger to the public from politics is much less than control 
behind the scenes which may extend far beyond the immediate field of insurance into 
almost every phase of our national life, public and private, and which may even 
affect the very safety of the republic itself. The disclosures of the past two years in 
other directions prove that this is no idle dream. : 

Under government operation such profits as might result would definitely be used 
in the public interest and in such a way as to improve the conditions and standard 
of living of the people as a whole. An example of how such funds are used is to 
be seen in the Japanese experience. Japan has a monopoly of the system of industrial 
insurance in that country. “It was monopolized by the government with a view to 
keeping it clean from the evils which may result from keen competition when left’ 
in the hands of private undertakings.” It is sold through more than 8000 post offices 
scattered throughout the land and although proprietary in form, the fund is kept 
separate from the general account of the Treasury, and the policyholder has a share 
in the surplus without discrimination or special favor. The funds are invested in 
their place of origin in the exact proportion in which such place has contributed 
towards the formation of the fund and are restricted to social welfare works of many 
kinds.!? 


Elimination of Competitive Evils Through Government Operation 

Under a system of nationalized insurance not only will the proceeds be more 
definitely directed to the benefit of the policyholder, but his interests as a purchaser 
will be considerably enhanced. Standards of distributing life insurance as in most 
commodities and services have been developed from the producers’, the sellers’ point 
of view, rather than from the angle of service to the consumer on his beneficiaries. 
Under the extreme competitive conditions of today the business is surrounded with 
an air of mystery that is wholly artificial. The applicant for insurance is generally 
an ignorant buyer. The few simple facts that he might be taught in order properly 
to satisfy his needs are rendered unduly complex by the multiplicity of contracts that 
are displayed before him and which are devised largely as sales tidbits and which 
do nothing more than confuse, increase the cost, and render fulfilment of their 
conditions more difficult. Under a non-competitive governmental plan there would 
be no need for all this. The number of types of policies could be radically reduced. 
Shopping around between companies is almost an insuperable task for the purchaser 
today. He becomes confused by technicality upon technicality, and may end up with 
the wrong thing more likely than not. The hall-mark of government insurance 
would be simplicity. It would make possible the provision of a more uniform type 
of service, policy, and cost. ; 

Competition in life insurance has brought some benefits to the policyholder but it 
has caused infinitely more damage. The real reforms and advantageous policy con- 
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ditions have been made generally available if not actually achieved through legisla- 
tion. Competition has served mainly to advance and improve them a little further. 
Beyond this, private ingenuity has been exercised too largely in the direction of 
devising more complex forms of contracts to act as a public appetizer for more 
insurance. The next real advance lies in the possibility of extending its benefits to 
all of the people and at a much lower cost. This is only possible under government 
operation. 

Public monopoly would reduce cost through the elimination of many of the results 
of competition which now increase company expense. The reduction would be 
experienced both in the immediate lowering of premium charges and in the saving 
of the policyholders and the country at large from the tangible economic and social 
wastes due to the immoral and unethical practices of overselling, improper selling, 
rebating, and twisting, and, above all, from the enormous lapse rate. No one in the 
insurance business today denies that these are all real evils. The literature is full of 
suggestions for eliminating them. Insurance commissioners are forever warning 
companies and agents, individually and collectively, of the dire results to be expected 
from their continuance. And yet there is no appreciable improvement. ~ In fact, 
depression conditions have made matters worse. The flood of agents roaming the 
length and breadth of the land secking prospective policyholders have descended to 
practices that have given insurance officials, public and private, grave concern. 
Human nature does not change; it is the system that must be changed. There is no 
room for argument as between the quantitative results of an agency and a non-agency 
system. America leads the world in insurance coverage because of its concentration 
on the production side of the business. But the price that the nation as a whole has 
had to pay in waste has been correspondingly large, and the price has been too great. 
This has been especially true in the domain with which this symposium is mainly 
concerned, namely, life insurance among the lower income classes. The writer need 
not dwell too long on the damage wrought among this group by the system of indus- 
trial insurance. He has treated this fully elsewhere." The only real substitute for 
this class of insurance is government monopoly. 

Interesting testimony has recently been offered showing the net difference in 
results between systems in which insurance is bought and the more prevalent one in 
which it is sold, Mr. Rainard B. Robbins in an article in The Survey'* writes as 
follows: 

“During the year 1932 the preparation of more than a million life insurance policies at 
a cost of from $5 to $10 each proved to be waste effort because premiums to place the 
insurance in force were never paid. During the same year ordinary life insurance policies 


(individual policies other than industrial) to the extent of 60 per cent of the amount of 
new business issued during the year lapsed without value for non-payment oi premiums. 


™* TAYLOR, Op. cit. supra note 12. 
“Robbins, Life Insurance That Lives (July, 1934) 70 THE Suva 216-217. 














110 Law AND ConTEMPORARY ProsLEMs 


“Comparison was first made with thirty-six life insurance companies that might be 
called contemporaries, as they began business in the years 1911-20 inclusive. In 1922 the 
amount of life insurance in force in these agency companies was on the average nearly 
twice as large as with the Teachers [Teachers Insurance and Annuity Association of 
America]. During the next ten years also the average amount issued annually by the 
thirty-six companies was more than twice as large as that of the non-agency company; yet - 
in 1932, at the end of the decade, their insurance in force averaged less. Otherwise stated, 
the non-agency company increased its business 83.7 per cent of its new insurance; the 
agency companies, only 25.7 per cent. 

“Similar data were then obtained for five large mutual companies doing neither an 
industrial nor a group insurance business, the youngest of this quintet having begun 
business in 1858. The increase in insurance in force for the five mutuals averaged 40.3 
per cent of the issues for the ten-year period (against 83.7 per cent in the non-agency 


company)... . 
“Comparison was next made with the life insurance written by savings banks of 


Massachusetts. Any citizen of Massachusetts may apply for $1,000 of insurance with each 
of the twenty-one banks that have established insurance departments. During the ten 
year period of comparison, the increase in insurance in force in the Massachusetts Savings 
Banks was 82 per cent of issues, a figure so closely approximating that of the Teacher's 
‘company as to create a strong presumption that the favorable economic status of the 
policyholders in the latter was not what accounted for the persistency of their policies. 
Clearly when persons drawn from a fair cross-section of our population buy life insurance 
‘over the counter,’ they buy it to keep.” 


There would not be the same stimulus to “production” under a voluntary system 
of nationalized insurance whether with or without agents. Government agents on 
either side of the counter would not be interminably driven to sell, sell, sell, regard- 
less of the need or ability to maintain insurance. Incentive to excesses and various 
forms of malpractice would be absent. They would not constitute the routine of a 
large part of the force as a means of holding a job. Indeed, there would not be so 
many agents.. Too many solicitors in the field “chiseling” for a living is what makes 
bad matters worse. Those chosen would even under a minimum standard of civil 
service be, on the average, far better prepared to pursue their calling than life insur- 
ance agents today. 


Economies Possible under Government Operation 

The shifting of emphasis away from “production” and salesmanship under gov- 
ernment operation would, as we have shown, mean better service to the policyholder. 
It would also mean cheaper insurance. It would not be necessary to spend from 
fifty to more than one hundred per cent of the first year’s premium to secure new 
business. Older and persistent policyholders would not have to be taxed for the 
purpose of raking in millions of new prospects who either do not come in at all or 
do not remain in long enough even to compensate for the’expense of getting them in. 
A recommendation such as we shall later make for a system of government insurance 
to include the possibility of a subsidy for part of the insured will no doubt be 
considered heretical, and yet what we have now is exactly that in its worst form. 
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No one henefits under it. Indeed all are the losers, either financially or morally. 
Under a plan of government insurance which might include payment of all or part 
of the premium for those who could not afford it, there would be a distinct gain 
not only to thore insured but to the taxpayers at large in the ultimate saving of 
relief disbursements. 

This has been said on the assumption that a government plan would inchudé the 
use of agents as in New Zealand. The reduction in cost would be even greater were 
there no agents or under a system of compulsory insurance. The agency system of 
today includes not only too many agents in the field with their necessary complement 
of supervisors, inspectors, etc., etc. but also a swollen army of middlemen. No official 
bureaucracy could ever be set up to manage a national organization which would 
approach, let alone exceed, the present number operating our private agencies. The 
saving in personnel through consolidation into one national scheme would, of course, 
extend to the administrative as well as the sales force. There would be no necessity 
for several hundred regional bureaus corresponding to the number of our present 
companies and their branches. 

This would lead to a material saving in the housing of the insurance department. 
Companies have been quite conspicuous in their race to outdo each other in the erec- 
tion of palatial home office buildings. In common with their other real estate invest- 
ments in recent years, the possession of these magnificent buildings has served to 
reduce the policyholders’ assets. Both for home and branch offices, government 
property could be used at a substantial saving. 

The cost of salaries to administrative officers would be radically less. There has 
been much criticism on this score during the past few years, and to state that a reduc- 
tion of a $200,000 or a $150,000 salary would make no difference in the cost of insur- 
ance to the policyholder constitutes no answer. U..questionably a doubling of these 
salaries would not cause any increase in premiums either. It is all a matter of what 
any man’s services are worth, and what he needs to be paid to stimulate him to his 
best efforts. Government salaries are notoriously low and public service suffers for 
its unwillingness to compete with private concerns in the matter of compensation. 
Were there no attraction away from government employ, these same men who are 
competent enough to be offered more substantial emolument under private auspices 
would remain with the government and the public would continue to be the 
beneficiary of their skill. 

Life insurance under public ownership would cost less hacia the elimination 
of taxes as an expense. The multiplicity of taxing bodies throughout th- country 
now derive a substantial revenue from the companies. According to the 1932 report 
of the New York Insurance Department, the total disbursements of all life companies 
licensed to do business in that state amounted to 3,099 million dollars. The total dis- 
bursements other than those paid to policyholders were 768 million dollars of which 
taxes of all kinds totaled nearly 71 million dollars, or nine per cent of the overhead 
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expense. Taxes also constituted 2.3 per cent of premium payments. This is a sub- 
stantial proportion considered from either point of view. Such revenue would have 
to be drawn from other and perhaps more equitable sources. The gain to the total 
body of policyholders, however, would be greater than the proportionate loss to each 
of the 48 states and the federal government. Moreover, there is considerable opposi- 
tion to taxes on life insurance funds as a penalty on thrift, and there is justice in this 
view particularly when the assets are those of policyholders in a mutual company. 

We have already referred to savings to be made through a revision of the mor- 
tality table. The one now in general use for determining reserves and by mutual 
companies, at least, for fixing gross premiums, is based on the experience of one 
company in the middle of the nineteenth century. Due to advances in the science 
of public health the death rate has been substantially reduced. The average ex- 
pectancy of life has been sharrly increased. During the past twenty-five years the 
actual mortality experienced by the policyholders has, with the exception of the 
pandemic year of 1918, ranged between fifty to seventy per cent of the expected 
mortality in the table. Even in the unusual year of 1918 it failed to reach the 
expected by more than three per cent. 

The ultra-conservation of the companies is cl.imed to be offset by applying the 
gains from mortality to the payment of dividends in mutual companies. There are, 
of course, also gains from interest and loadings, although the latter also frequently 
show a loss which has to be made up from the other two accounts, and which would 
not be necessary under government operation. However, mortality gains used to 
reduce gross cost through a payment of dividends are of no value to the new policy- 
holder. He still is forced to pay a much higher premium than would be necessary 
were a lower, though actuarially sound, table used. Under the latter, his dividends 
would be less were he to continue. Were he not able to do so, which is the case 
with so many, he would not be as great a loser as he is now. This is quite possible 
of achievement under private management. It would be much more likely of 
accomplishment under public auspices which, with tue tremendous resources at its 
command through the combined contro! of all insurance and the greater stability 
of its consolidated mortality experience, all backed by the great credit of government, 
could more easily undertake to experiment with a more realistic base of calculations. 
We are not suggesting that the federal insurance authority should use other than 
insurance funds to meet its insurance obligations. We do not believe that it would 
be called upon to-do any such thing, but it would not be tied down by the sort of 
inertia that now exists among private companies who zealously guard their surpluses 
against contingencies which are not likely to occur. , 

Perhaps the most substantial opportunity for reducing the cost of life insurance 
to the masses would arise out of the extension of the group principle under govern- 
ment operation. Group insurance as at present conducted is offered almost solely to 
groups of employees under an annually renewable term contract at an average cost 
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of about ten dollars per thousand of insurance for all regardless of age or physical 
condition. This is pure protection, the savings part of the premium being eliminated. 
It is written without medical examination, all being accepted regardless of physical 
condition, providing at least 75 per cent of those employed adopt the plan. Under- 
writing costs are reduced to a minimum because of the participation of the employer 
in collecting and paying premiums. 

Such cheap protection could be extended to the entire American people under a 
plan of compulsory national insurance. Because of the exccedingly wide spread of 
risk and the assuredness of stability of average age and physical condition there 
would be an ideal insurance set-up. No medical examinations would be necessary 
and rates would be the same for all regardless of age. Premiums would be deductible 
from wages of those employed by others, with provision made for keeping insurance 
in force of those out of employment, as, for example, through a special reserve 
created out of a slight increase in the premium rate. A compulsory scheme would 
probably be necessary, apart from other reasons, in order to prevent overloading the 
system with less-than-average risks. 

Private insurance today fails in that it cannot protect those that need it most— 
the physically unfit and the economically insufficient. It must confine itself to the 
select risks though the effects of non-insurance strike all classes. The selection arises, 
in addition, through the factor of high cost. Under such a plan as we suggest both 
these obstacles would be removed. The government, which is ultimately the insurer 
of us all, could become the immediate underwriter with both material and mosal 
benefit to its constituents, individually and collectively. Such a plan of compulsory 
contributory insurance might very well constitute the foundation stone of a compre- 
hensive system of nation-wide social insurance. 


Discriminations Eliminated under Government Operation 

Government operation would provide a uniformity the lack of which under 
private auspices costs a large body of policyholders considerable sums of money on 
the one hand and deprives an even larger number of valuable privileges on the other. 
The hall-mark of private enterprise as a general proposition is found in its ability to 
attack different problems differently and to treat varying conditions arising out of 
dissimilarities whether of geography, seasons, and so forth, according to their par- 
ticular needs. This advantage has little if any application to the field of life insur- 
ance. Such differences as may exist are as likely to be found in one place as in 
another and at orie time as at another. They cut across the whole population regard- 
less of location. Differentials in treatment are national and uniform. The quintes- 
sence of life insurance, therefore, is uniformity made possible by the law of great 
numbers and required by the law of averages as a condition of solvency. 

The lack of it between companies would be removed under nationalization. For 
example, there would be homogeneity in interest rates on loans and on less-than- 
annual premiums. There would be an absence of such discrimination as we now 
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have between policyholders of the same company in different states on the matter 
of dividends, due solely to lack of uniformity in interpretation by insurance officials, 
Furthermore, there would be an absence of the differential treatment of policyholders 
such as exists between the ordinary and the industrial branches of the business, as well 
as between various groups in the latter alone. The industrial companies have been 
able to secure for themselves blanket exemptions from the policy provisions laid 
down for ordinary policyholders. Space does not permit the recounting of the 
details.!* Suffice it to say that this merely adds to the hardships of the holders of 
this form of contract. 

Depending also on the company and the state within which it is incorporated, 
there are gross differences in the rights afforded by the industrial policy. This. is 
very well illustrated in the matter of cash values. The period following which they 
may be secured ranges from three to twenty years to none at all at any time. Such 
discrimination would not be possible under national control. 


Government Operation and Individual Liberty 

The change from private to government insurance would not constitute a radical 
step from the point of view of the policyholder. Since the state already controls the 
companies very closely in many of its phases, such as the regulation of reserves, 
policies, etc., the step to monopoly would involve no great change from the point of 
view of the liberty of the individual insured. There is in fact considerable of the 
element of monopoly in present company practices. The only real freedom which 
exists now is the choice of company in which to insure. Taking over the business 
by the government would mean, not considering the other advantages already 
pointed out, merely a different agency of distribution. The curtailment of that 
degree of liberty involved in freedom to choose the company would be more than 
offset by the social and moral advantages of state protection. 

The individual as a consumer does not possess the freedom or power in relation 
to the service he buys in insurance that he does in other aspects of his daily existence. 
He is in effect subject to che same price control that is characteristic of the public 
utility monopoly. indeed, he has greater control over the cost of gas, electricity, and 
transportation than of insurance. The rates of these commodities are subject to 
public regulation and they are sometimes reduced when popular demand shows 
the justice of the change. State regulations of life insurance does not extend to the 
size of premiums. 

There is no equating of supply and demand in insurance. Its price has no real 
relation to either. As stated by the Supreme Court, it “is not fixed over the counters 
of the companies by what Adam Smith calls the higgling of the market, but formed 
in the councils of the underwriters, promulgated in schedules of practically con- 


* TayLor, op. cit, supra note 12. See also Regulation of 'ndustrial Insurance, Hearing before the Sub- 
committee on Insurance and Banks of the Committee of the District of Columbia on S. 1903, A Bill for 
the Protection of Industrial Insurance Policyholders in the District of Columbia, 71st Cong. 3rd Sess. Dec. 


19, 1930. 
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trolling constancy which the applicant for insurance is powerless to oppose.”"* The 
purchaser of life insurance is almost always an ignorant purchaser without any in- 
telligent knowledge either of his needs, the best means of satisfying them, or the 
source of their fulfilment. The insurance contract while between two parties is not 
drawn in the usual manner as between two entities of equal strength. The applicant’s 
choice is between taking the policy or not. He has no part in determining its condi- 
tions. He finds them fixed for him in advance. There are other features of similar 
import which need not be developed for our present purpose. Suffice it to say that 
they have all the earmarks of monopoly. The intense competition between the 
companies is on a different level from other economic enterprises. It does not yield 
the consumer the same degree of benefits—indced, as we have already shown, the 
reverse may be true. There is, therefore, not the same objection to government 
participation as might be argued in other fields. 


The question of monopoly is also of interest with respect to the method of 
government operation. Should the state undertake life insurance exclusive of all 
others or should it enter into competition with the existing institutions? The prob- 
lem is a difficult one, and a full discussion of it would extend this paper to an undue 
length. We believe that best results would be achieved under federal monopoly. 
Competition between government and private enterprise is an anomaly. It is unfair 
to both. If there is sound reason for governmental operation of an industry, it should 
logically carry the matter the full distance. Competition between state and private 
undertakings may develop a rancor which can only serve to undermine confidence 
in the whole governmental structure due to the efforts to discredit public operation 
by those in the private field who naturally seek to advance their own cause. There 
are set up currents of dissatisfaction and repercussions in other directions which, to 
say the least, are not healthy even though the basis of them may be untrue. 

Ways and means of government ownership without operation have been devised 
through independent corporations under public control as a means of eliminating 
one of the so-called drawbacks of government participation.’* Details of effecting 
the fundamental purpose are worthy of discussion, but cannot be undertaken here. 
State regulation, however, does not always accomplish the ends that are better 
achieved under monopoly. Bitter experience in the workmen’s compensation field 
testifies to this. We have also seen the unfortunate effects of judicial decisions in 
vitiating attempts at equitable regulation, particularly in the public utility field. 
The result is nothing less than confusion. 

Finally we believe that only under government monopoly could there be carried 
out a scheme of compulsory insurance. All are agreed that protection should be 

German Alliance Ins. Co. v. Kansas, 233 U. S. 389, 416 (1913). Quoted in KEezer & May, op. cit. 
supra note 1, 105. 


™ Separate Statement of Joseph B. Eastman, Report of Committee on Public Ownership and Operation, 
Nat. Ass'n, Raicroap ano Uritity Coma 'rs, 39TH ANN. Conv., 1927, 336 et seq. 
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universal. The question is, how may that happy state be achieved without the 
present high cost and social and economic waste? Experience has shown that too 
large a share of the population will not insure without pressure, and therein lies the 
raison d'étre of the agent. Unfortunately, at least half the population is in no posi- 
tion financially to purchase any insurance. Therein lies the basic fallacy of the whole 
industrial insurance movement. It seeks to cover the low income class with a type 
of insurance which is inadequate even for its expressed purpose of providing burial, 
at a prohibitive cost, and by methods which are to be condemned as contrary to 
sound public policy. The most that can be said for it is that it is the best of a lot 
of bad bargains offered the workingman in the field of life insurance. But why have 
any bad bargains at all? For the poor and for the improvident, the only sure method 
is one of government compulsion at a cost which will be within their reach. This 
implies one of two things: either that all should be assured of a living wage with 
a sufficient margin over and above the minimum necessary for a decent standard of 
living from which premiums can be paid, or that for those not receiving such a level 
the government should provide insurance without cost, the funds for which should 
be taken from the general treasury. . - 

It is not our intention to discuss the details of such a plan which would include 
the amount of insurance, the age at which it should be entered, and so forth. The 
principle is sound and its accomplishment urgent. We pay for the lack of it through 
our costly and ineffective system of public poor relief. If the thought of compulsion 
is obnoxious to our American ideas, the alternative is even worse. No sane or sound 
thinking individual who knows the facts could for a minute argue against insurance 
benefits as a matter of right as compared with our miserable and costly inadequate 
dole system. Compulsory social security is no more at variance with our philosophy 
of life than compulsory education or sanitation. 

While the benefits of a compulsory system would accrue primarily to the poor, 
the middle and upper classes would also benefit directly and indirectly. They would 
get their protection cheaper and their insurance investments, no matter. how large, 
would be safe beyond cavil. From the benefits that would be universally spread 
among the poor they would also derive a full measure of satisfaction and a sense of 
well-being. Not the least of the advantages to result would be a greater measure of 
safety of our institutions which are jeopardized in proportion as there exists misery 
and discontent. 

Collaterally, the benefits of a system of compulsory life insurance can be incor- 
porated into a general plan of social insurance for that part of the population which 
would be included under it. The premiums may be combined with those which will 
purchase protection against unemployment, old age, ill health, burial expense, and 
the rest. A tripartite scheme of contribution by the insured, the employer, and: the 
government would make possible a greater volume of benefits to the workingman 
and his family while leaving him with a correspondingly larger share of his current 
income for present enjoyment. 
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THE CASE AGAINST GOVERNMENT LIFE 
INSURANCE 


E. J. Ocressy* 


Life insurance for the workingman and the members of his family, commonly 
known as Industrial insurance, originated, in its present form, in England in 1854, 
about a year after a report of a parliamentary committee called attention to the need 
of the population for a more adequate and a more secure method of life insurance 
than was at that time available in burial clubs and friendly societies.’ Its evolution 
can be traced in an unbroken record through these burial clubs and friendly societies 
back to the trade guilds of the fifteenth century. Through all these centuries we see 
the continual struggle of the workingman to provide for the uncertainties of the 
future and to relieve the immediate and destructive pressure of poverty. It was as 
true then as it is now that under the constitution of society much of human poverty 
is unavoidable, but it is equally true that a large amount of misery is preventable by 
the cultivation of habits of saving and insurance. 

Unfortunately, these early societies were formed almost exclusively by working- 
men totally ignorant of the extent to which mortality increases with growing age, 
with the result that the benefits they attempted to provide were generally in excess 
of the amount that the contributions would secure. The inevitable termination of 
such plans by way of exhaustion of funds usually followed within a single generation. 
It was this situation which led to the inauguration of Industrial insurance by private 
life insurance companies. The phenomenal growth of the business was due largely 
to the elimination of uncertainty as to the financial stability of the organization 
undertaking to pay the benefits upon death. This venture represented the first 
attempt to incorporate proper principles in the life insurance of the industrial classes, 
and offered to the wage-earners the advantages of safe life insurance previously 
available only to individuals enjoying higher incomes. 

A survey made in the United States in 1875* indicated conditions similar to those 
existing in England prior to 1854. Mutual aid societies had been formed by working- 

*B.A., 1911, Emory and Henry; M.A., 1914, University of Virginia. Professor of Engincering Math- 
ematics, University of Virginia, since 1931. Head, Department of Mathematics, College of William and 
Mary, 1916-1919 (on leave in army 1917-18); Chairman, Department of Mathematics, Washington Square 
College of New York University, 1919-1931. 


? Report FRoM THE SeLect Committee on Assurance Assoctavions (1853). 
? Dryven, Lire InsuRANce AND OTHER SuByecTs (1909). 
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men on unsound plans under which the benefits provided were out of proportion 
to the dues collected. It was not possible for workingmen to secure small amounts 
of insurance from any of the established life insurance companies, and the companies 
themselves made little or no effort to solicit risks on the lives of wage-earners. ‘There 
was, therefore, a real necessity for insurance designed for the special needs of the 
workingman, and, as happened in England, the result was the introduction of In- 
dustrial life insurance. 

Immediate success attended the venture on the part of commercial companies, 
which today stand pledged under Industrial life insurance policies to the extent of 
over $17,000,000,000. 

The question as to whether the results achieved in the field of Industrial insurance 
could be improved by transferring the business to the United States Government 
requires for its answer an analysis of what is being done today by the great Industrial 
companies, with a consideration in the case of each particular feature as to what 
prospect of improvement there would be under federal administration. There are 
two headings under which improvements might be suggested. The first is better 
service to the policyholder, and ‘the second, a reduction in the cost of insurance. In 
what follows it is assumed for the time being that we are considering a government 
monopoly of Industrial life insurance rather than the entry of the government into 
competition with established companies. 

In the matter of service to the policyholder, we may consider, first, whether claims 
would be more fairly or generously handled by a government bureau than by the 
insurance companies, and, second, whether the writing of insurance by the govern- 
ment would secure a better distribution of the total premiums paid by the typical 
working-class family. 

In the matter of cost, the question will largely center around whether the govern- 
ment could handle the business without the usual agency force, and thereby, perhaps, 
secure a reduction in expenses; or whether with an agency force constituted much as 
at present the government could, nevertheless, finds ways and means of reducing 


the cost. 


Tue ProsreM or Cram SETTLEMENTS 


There does not seem to be any serious reason for supposing, in the case of the 


very large Industrial companies, that policyholders are treated unfairly in the matter” 


of securing settlement of just claims. These companies are all mutualized, so that 
stockholders’ dividends do not have to be considered. Also, the annual surpluses 
used for policyholders’ dividends are so large that, in the company’s transactions with 
the policyholders, there is no reason why any policyholder should be deprived of 
what is fairly his due, merely in order that a microscopic addition be made to the 
dividends returnable to the other policyholders. As the very breath of life of an 
Industrial company is its reputation, particularly in the matter of claim settlements, 











ee 


ag 





Case Acainst Government Lire Insurance 119 


it is only reasonable to suppose that ordinary business acumen would dictate a liberal 
attitude towards policyholders. 

There is considerable evidence that this is the case. One of the largest companies 

found that they became involved in a law suit in about one out of every two hundred 

Ordinary death claims, as compared with one out of every thousand Industrial 

claims. While the smaller amounts of insurance under Industrial claims might be 

expected to cause fewer appeals to thé courts, nevertheless the very low proportion 
shown is evidence of general absence of friction in such settlements. 

Possibly government administration would be as good in this respect, but govern- 

| ment departments normally set up rules and adhere to them quite rigidly, a practice 

| which might result in the number of disputed claims rising substantially. 





Apropos of claim settlement, it is a little surprising to notice that objection has 
been taken to what is known as the “Facility of Payment” clause which enables the 
insurance company to pay the claim to any close relative of the insured, or to any 
\ person who has incurred expense for the maintenance of the burial of the insured. 
In practice this clause may occasionally result in the wrong person receiving the 
money. Sometimes the companics have been unduly prompt in making payment 
and there have been a few cases of a claim being paid twice because the second 
claimant established a strong legal position. In general this clause results in ex- 
tremely quick settlement of Industrial claims, Usually there is no doubt to whom 
} payment should be made, and the Facility of Payment clause does enable the com- 
, panies to settle claims immediately without waiting for the claimant to produce legal 
| evidence of his right to the proceeds of the policy. A speedy settlement is generally 
of great importance to the beneficiaries, and the company’s reputation for quick pay- 
ment is a very valuable asset. The possibility that government administration would 

secure improved service in the settlement of claims is very remote. 


“OVERINSURANCE” AND THE Lapse RATE 


It has, however, been clamied that the selling of insurance would be handled 

more efficiently by a government organization, which could avoid putting pressure 

| on its agency force to secure a large volume of business. The agent is pictured as 
| being hounded by the insurance companies to increase his premium collections. No 
| doubt fairly persistent pressure is exerted on the agency force to secure new business, 
) but there is at least equal pressure to avoid lapses and secure revivals of lapsed 
| policies, as a prevented lapse or a revived policy means as much financially to the 
agent as the issue of a similar new policy. Sometimes the burden of weekly 

| premiums may seem to justify a charge of overinsurance. Prior to the depression, 
} many families made use of steadily growing incomes to acquire from time to time 
additional policies. With the sharp reduction in almost all incomes, it naturally 
happened that the weekly premiums in many families were much bigger relatively 
than when the insurance was taken out. This has caused a lot of unjustifiable crit- 
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icism to be directed against the insurance companies. It was precisely the families 
whose steady accumulation of Industrial policies caused the charge of overloading 
who had reason to he thankful for that “overloading” when the depression came, as 
they were able to secure from the insurance companies financial help in time of need 
by cashing in policies to a greater extent than was possible to those with less 
insurance. 

At the end of 1933, the total Industrial insurance in force was 94 per cent of its 
highest record (in 1931). Had there been a large proportion of true overloading, it 
would have been impossible for the workers’ families, with incomes so greatly de- 
pleted, to have maintained almost the full volume of insurance placed in the years 
of ample incomes. 

Whatever amount of business is transacted by the individual agent, his income 
must be maintained at about the present average, allowing, of course, for variations 
with changing economic conditions, if the quality of the personnel is to be main- 
tained. Ifa large increase were made in the earnings of the agent, a still higher type 
of agent could be secured, but the cost to the policyholders would be unnecessarily 
increased. The current average earnings are sufficiently high to attract a sataisfactory 
type of agent, and neither a change to more highly paid persons with the increased 
cost, nor to a lower paid personnel with decidedly poorer service would be likely to 
prove of real value to the policyholders, 

Assuming, then, that approximately the present average income to the agent is 
to be maintained, if the so-called pressure were to be released by establishing, as 
would be necessary, a very much higher scale of remuneration for a given volume of 
business, while some business written today that should not be written might be 
avoided, the actual amount taken from the pockets of the policyholders for direct 
expenses would be greatly increased in proportion to the amount of insurance carried. 

The question as to how much business is written that should not be written must, 
of course, remain a matter of opinion. Some evidence, however, does exist to show 
that the volume cannot be very great. At the outset the lapse rate among Industrial 
policies is quite high, but it must be remembered that these policies are issued to 
people with irregular employment, and Ordinary insurance issued to those who have 
all-year-round jobs. So long as the working classes are subject, even in the best of 
times, to weeks or months without work, so long will there be a heavy lapsing of 
insurance in the early years of issue when the policyholder feels that the amount he 
has invested is not very substantial. When we get past the first year or two, however, 
and the policyholder does feel that he has a real interest in the maintenance of his 
insurance, the lapse rate becomes surprisingly low. The following figures have 
been supplied me by one of the principal insurance companies regarding the lapsing 
of Industrial policies after the second calendar year from issue, which means, on the 
average, after the policies have been in force for 18 months. 
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Policies in Percentage Lapsed 
Force jor in Next Year 
ee NSE RN RGe Reine ey es whee Kale gees eubns 6.7 
ll re rer CT eee rey rer eee 4-7 
BE ot © Win Ay Relaiwe enemas bee haps eehae caren 4.0 
RE a re Vee eee eee errr er eer Tee 31 
POS ESE AE eres Pear eee ene Pee 2.6 
Mn Ts, . wants wus WeNakuwdeadgas thee eer eebeusnes 1.9 
ger teeter er rt renee: Sty ver rr reer heer 1.7 
Ss. 7°. Suede ReRlacaa add wancempakesad Oanbagas 1.3 


Lapses in the above table include policies surrendered for paid-up insurance. Ex- 
cept for the first two, the lapse rates were actually lower than in the same company’s 
Ordinary business for the years indicated. 

If it were true, as is sometimes claimed, that a vast mass of improper insurance 
is placed in the families of the workers, it is difficult to believe it possible that such 
phenomenally low lapse rates could be secured. These surprisingly low figures are 
emphatic evidence that the families are generally able to carry the insurance policies 
which have been placed on their lives by the agency force. At this point, it may be 
mentioned that the lapse rates given above, which were for the year 1928, were in 
every instance reduced for the year 1929, but, with the coming of the depression, rose 
sharply, as those who normally would pay the premiums lost their jobs and were 
without the necessary funds. During the depression the stream of money turned in 
the opposite direction, and the large Industrial companies paid out many hundreds 
of millions of dollars in cash surrender values to the policyholders who had fallen 
upon evil days financially. Incidentally, as is well known, hundreds of thousands of 
the surrender valucs paid in cash were paid to policyholders whose contracts did not 
enable them to demand cash at all, 


Unsurrasce Pouictés AND INFANTILE ENDOWMENTS 


As a good deal of stress has been placed on the question of improper writing of 
insurance, it may be pursued a little further. Perhaps the principal charge in this 
respect consists in a claim that endowments are issued freely on the lives of children 
to the exclusion of insurance on the life of the breadwinner. The necessity that exists 
for mass handling of the Industrial insurance records in order to keep the expense 
within reasonable limits, precludes such a scheduling as would bring together all the 
policies within a particular family. Thus, an investigation to determine whether or 
not the insurance premiums were wisely distributed cannot be readily made. En- 
dowment policies, as the Japanese government’s experience indicates, are with many 
people much more readily written than life contracts, and there can be no doubt 
that, human nature being what it is, some agents follow the line of least resistance 
and write the insurance where it is most easily secured rather than where it wou!d be 
of most use to the family. On the other hand, it is doubtful if there are many 
familics in which the amount of premium devoted’ towards endowments on the 
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children is any real cause for the non-insurance or under-insurance of the bread- 
winner. 

Evidence that the writing of infantile endowments rarely results in a reduction 
in the amount of insurance carried by the parents, and particularly by the bread- 
winner, may be found in the experience of one of the very large Industrial companies, 
which commenced writing infantile endowments in 1914. As infantile endowments 
were not written in 1913, had the writing of these affected seriously the placing of 
insurance on the breadwinner, we should have expected a fall in the number of 
policies issued to adults in 1914 as compared with 1913. Actually the life policies 
issued to adults rose from 1,156,000 to 1,187,000, and the endowment forms issued to 
adults rose from 190,000 to 232,000, so that the total adult policies increased from 
1,346,000 to 1,419,000, an increase of over 5 per cent, notwithstanding that over 390,000 
infantile endowments were issued in 1914 and the total infantile issues were more 
than 150,000 policies greater than the infantile issues of the previous year. This 
suggests very strongly, indeed, that endowments to children for the most part repre- 
sent money spent, perhaps as a luxury, but in lieu of some other luxury and not as 
the alternative to supplying the family’s pressing needs in the matter of life insurance 
or other necessities. 

Admitting that there may be a residuum of cases where too much is spent on 
children’s endowments, which under better selling would have been used for insur- 
ance on the parents, and particularly on the breadwinner, one is at a loss to see how 
agents working for the government, remunerated in the same way as they are by the 
commercial companies, would handle matters any better. If in this respect better 
service were to be given to the policyholders, it could only be secured by changing the 
_ system of remuneration of the agency force or dispensing with agents altogether. 
These two possible alternatives may now be given some consideration. . 


Tue Actnt’s REMUNERATION 


The insurance companies have found that the only practical way of remunerating 
the agency force is by way of commissions, and it follows that the agent's income 
depends on the amount of business that he writes. In the few instances where a 
different plan has been tried the results have been unsatisfactory. There seems to be 
every reason to believe that the payment of a salary to the agent, irrespective of the 
amount of business that he wrote, would produce much less business in proportion to 
remuneration received. This in turn means that the cost to the policyholders would 
be quite heavy, and the loss to the policyholders would certainly be more than now 
results from the writing of misplaced policies through the agent’s response to the 
pressure upon him for writing business in order to secure the corresponding com- 
missions, ; 

In the absence of any evidence favoring a salaried agency force, and in view of 
the strong probability that human nature would follow its normal course, it would 
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be exceedingly unwise to attempt to organize an agency force to write and service 
Industrial policies on other than a commission basis. If, therefore, under govern- 
ment administration an agency force is to be maintained, as a practical matter it 
would have to be paid as is now done by the companies, without any hope of im- 
provement in the service rendered to policyholders. Indeed, if, as has happened so 
often under government administration, the supervision were more lax than it is 
under the company administration, the policyholders would be less well protected 
than they are under the present system. 


GoverNMENT INsuRANCE Systems DispENSING WITH THE AGENT 


The remaining alternative to be investigated, then, is that under which the 
government would handle the business without an agency force at all, or at least 
without an agency force at all comparable to that of the companies. 

The possibility of the government supplying insurance on more favorable terms 
than the companies is by no means a new idea. The matter has, indeed, been tried 
quite a number of times, Where the usual agency system is not to be set up, the 
post office has been selected as the department to handle the insurance. It will be 
worth while, therefore to consider what has been done by the postal departments of 
the various governments that have tried the plan as affording, perhaps, some indica- 
tion of what might be feasible in the United States. 


The British Post Office Assurance Plan 


The first effort of a government to handle life insurance as we know it today 
was that of the British Post Office Life Assurance scheme inaugurated in 1864. This 
plan was intended to provide life insurance for the masses through the post offices 
situated all over the British Isles, and much was expected in view of the fact that the 
premiums charged were quite low. Substantial results, however, did not appear, 
and after 63 years of operation the amount of insurance in force was just over a half 
million pounds sterling, while about two thousand times as much Industrial insur- 
ance was in force in the insurance companies. The Select Committee on Estimates, 
in its report published July 28, 1928 stated: “Your Committee consider that it results 
in a mere distraction of Post Office energies which might be better employed, and, 
taking into consideration the immense strength of commercial insurance companies, 
the necessary restriction of investment of Post Office insurance funds to British Gov- 
ernment securities, and the extreme difficulty of competing seriously for new business, 
they recommend that the Post Office Life Assurance business should be discon- 
tinued.” The recommendation of this committee was adopted, and the writing of 
new insurance was discontinued at the end of 1928. The first experiment in govern- 
ment insurance illustrates very clearly the fact that insurance is sold rather than 
bought, and that, desirable as it is, it will not be procured today but rather left to 
the tomorrow that never comes, unless an active agency force presents the matter and 
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importunes the individual to provide such funds as he may deem necessary to have 


available upon his death. 


The Japanese Government Monopoly of Industrial Insurance 

Very much more successful has been the effort of the Japanese government to 
. write Industrial insurance through its post offices.* In Japan Industrial insurance is 
a government monopoly and quite a substantial volume of business has been secured. 
The plan appears to require the applicants to call at one of the 9,000 post offices 
throughout the country to secure the insurance, and premiums—which are not 
weekly, but monthly—apparently are usually paid in the same way, although there 
is a reference to “collectors,” which may or may not mean letter-carriers. As prob- 
ably the poorer classes in Japan do not have a large amount of mail, it is unlikely 
that the collectors are also mailmen. 

Some of the features of the Japanese experience are worthy of consideration. In 
the first place the lapse rate is quite high and, as in the case of the American com- 
panies, lapses increased with the depression, rising to a maximum in the fiscal year 
1931-1932, and falling off somewhat in the year 1932-1933. 

One outstanding feature of the Japanese experience is the sale of endowments, to 
a much greater extent than in the case of the American Industrial life insurance 
companies. In the case of these companies, the major part of Industrial insurance is 
on the whole life plan, whereas the return of the Japanese Government for the fiscal 
year 1932-1933 shows that over three-quarters of the policies and of the amounts of 
insurance in force are on the endowment plan, while the premium income from the 
endowment business is nearly five times that from whole life contracts. As the 
Japanese Government at the time of this statement had been writing infantile business 
for only two years, and as the infantile business consists solely of 15-year and 20-year 
endowments, it is likely that as the proportion of infantile business grows, endow- 
ments will reach well over 80 per cent of the total business. 

It is curious to note that while the endowments on infantile lives have been most 
severely condemned as a waste of money which should be spent for buying insurance 
on the parents, the Japanese department has not felt it feasible to offer whole life 
insurance at all on infants, but is issuing only 15-year and 20-year endowments, more 
than go per cent of the applicants selecting the shorter term. It may be noted that, 
leaving out the infantile business, more than three-quarters of the adult policies now 
being issued are endowments, and a full three-quarters of those in force also are 
endowments. In this case we may assume the applicants were free from pressure on 
the part of the agent to take out endowments, yet endowments were selected by a 
great majority. This suggests that perhaps the writing of endowment insurance is 
a matter of demand by the public rather than of pressure by the agent, and the degree 
of blame placed upon the agency force for the undue issue of endowments may be 
lessened in the minds of those who have too hastily assumed that the agent dominated 


* Berea or Post Orrice Lire Insurance, Axsvat Report 1932-33. 
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the situation and generally sold that which suited his purpose. While on this point 
it may be worth while to quote the experience of the American company previously 
mentioned which prior to 1914 did not issue infantile endowments except under a 
complicated form known as a limited payment life and endowment policy which, 
on account of its rather complex provisions, was not very freely issued. The infantile 
issues of this company for the year 1913 with only the complicated form of endow- 
ment, and for the year 1914 was a regular 20-year endowment, are of interest. 


INFANTILE IssuEs—NuMBER OF Po iciEs 


1913 1914 
MS eA ecndpanes cob aeaeiebmnes 448,000 310,000 
EEE Radi ewatnaeuasseeeenaeree 96,000 392,000 
eer e re rt ere rere 544,000 702,000 


From the above table we ‘may gather roughly that of the 4;8,000 taking life 
policies in 1913, only 310,000 wanted them, the other 138,000 taking them only 
because of the absence of any attractive endowment contract. At the same time, the 
increase in the number of policies issued, namely, 158,000, may be taken as repre- 
senting individuals who would not insure their children at all as long as only the 
life form was available, but were glad of the opportunity to do so when it could be 
coupled with an endowment. It is a curious prejudice which prevents parents from 
providing burial funds for their children by means of whole life policies, though 
these same parents take insurance as incidental to the provisions of an endowment 
benefit. The fact remains that the availability of an endowment policy results more 
frequently in burial funds being provided by insurance. . 

The truth is that the Japanese experiment supplies very little indication of what 
would be likely to happen in case the United States Government should undertake 
the writing of Industrial insurance. The Japanese have been so long subject to an 
exaction of implicit obedience to the government authorities that the results in the 
relatively highly individualistic United States might, and, as far as one can guess, 
would, be very different. It is extremely probable that the British experience would 
be reproduced here, with the result that an invitation from the federal government 
to the workers of the United States to buy insurance at the post offices would almost 
certainly meet with a small response. If this were the only insurance available, we 
should find a vast increase in the number of families unable to pay funeral expenses 
and burdening themselves to a greater extent by borrowing for this purpose than 
they ever would have by the payment of Industrial premiums, 


Savings Bank Insurance in Massachusetts 


A further indication that this is the case may be had from the experience of the 
Massachusetts savings banks, where an effort has been under way for many years 
to provide low-cost insurance. The plan was authorized by the Massachusetts legis- 
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lature in 1907. A large part of the expenses was provided initially by the state, and 
even to this day the state still pays part of the expenses but apparently plans to 
terminate such payments with the current year. It should be noted, however, that 
the savings bank insurance was not originally written wholly without agents. Several 
enthusiastic employers in the early. stages hired agents at their own expense to go 
through the ranks of their employecs and write insurance. Even at the present time 
apparently there are disguised agents, known as “Instructors,” writing this insurance, 
which not being charged with the ordinary agency expenses, does constitute an eco- 
nomical method of providing death benefits. However, by October, 1933, only about 
2 per cent of the total amount of insurance in force on the lives of Massachusetts 
citizens was carried in the savings banks. Apparently only a small part of this in- 
surance is carried on the lives of workingmen for whom it was intended, as the 
average policy in force amounts to over $900, though the maximum permitted in 
any one bank and, therefore, in any single policy is only $1,000. This may be com- 
pared with the average Industrial policy of a little more than $200. Part of the 
explanation may be found in the fact that government officials who have been 
brought into contact with the system frequently have availed themselves of its 
benefits, and by taking $1,000 in as many of the 20 savings banks writing the 
insurance as may be necessary, substantial amounts of insurance have been secured. 
Part of the cost of this insurance has been paid in the past by a state subsidy. 

A special Commission for Investigation and Study of the Banking Structure of 
Massachusetts, in its report of January, 1934, said: 
“When savings banks were authorized to form a department of life insurance, the law 
provided that this department should be a distinct entity, but did not provide any effective 
means for the segregation of the expenses of this department from the general expenses of 
the savings bank itself. The result has been that some life insurance departments connected 
with savings banks have been charged nothing for rent, and, in some instances, little or 
nothing for clerical hire or management. It is believed that the interest of the public 
requires that the expenses of the life insurance departments in our various savings banks 
should be uniformly maintained and segregated from the general expenses of the savings 
bank itself so that the cost of such insurance may be fairly computed and that the rights of 
depositors and policyholders may be mutually protected.” 





The insurance in this case, while a small fraction of the total on the lives of Mas- 
sachusetts residents, is relatively higher than in the British experiment, due in part 
to agency work, and in part to the realization by some government officials that in- 
surance was available with part of the cost borne by the state. 


The Wisconsin State Fund 


Wisconsin is another state that has attacked the problem of the cost of life insur- 
ance, and the Wisconsin State Fund commenced issuing policies in 1913 in amounts 
from $500 up to about $7,000, with premiums payable annually, semi-annually or 
quarterly. This was, therefore, not an experiment in Industrial, but in Ordinary, 
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insurance, and its only value in connection with the present problem is the indication 
of how unresponsive even the better educated portion of the community, which 
requires Ordinary insurance, is to a simple appeal to transact business inexpensively 
with the Government. At the end of 1918, after about 6 years of operation, there 
were 461 policies in force for a total of $479,000 of insurance, which caused Governor 
Phillipp to say to the Wisconsin legislature in January, 1919: “The Insurance Depart- 
ment has kept up a continuous campaign for business through circularizing available 
lists. State banks and local officials do not send in business. . .. This Fund is based 
upon the theory that desirable life insurance risks voluntarily seek insurance. That 
theory is unsound—they do not do so. If this enterprise is to prosper and grow, as 
it must to have a normal experience, it must have an organization for soliciting 
business, If the expense of such an organization is incurred the Fund can offer no 
inducement not offered by privately managed life insurance companies and fraternal 
societies. . .. I recommend that you repeal the statute under which this form of 
life insurance is being carried and direct the Insurance Commissioner to reinsure 
the present policyholders in a reliable company.” 

The Governor’s recommendation was not followed, and at the end of 1933, after 
about 21 years of operation, the insurance in force was something under $1,500,000, 
or less than one-thousandth part of the total in force on Wisconsin residents in insur- 
ance companies, 


Tue PracricaBitiry oF A GovERNMENT AGENCY SysTEM 


The above résumé of the results of government operation dispensing with the 
agent indicates that in the United States a mere appeal to the buyers of Industrial 
insurance to purchase from the government would be quite ineffective, and it may 
very reasonably be concluded that whether operated as a monopoly by the Federal 
Government or continued to be handled by the existing commercial companies, 
Industrial insurance to be provided at all in sufficient measure must be provided by 
a system of agents soliciting for new business. 


The New Zealand Experience 

The only government effort at life insurance worthy of consideration in this 
connection is that of New Zealand. New Zealand, with a large Scottish elemeni in 
its population, was far too canny to attempt to write life insurance without a regular 
agency force. The Government Insurance office in New Zealand has been about as 
successful as an ordinary insurance company might have been. Its expense rate is 
higher than those of the best Australian companies (there are no commercial New 
Zealand life insurance companies of any consequence), and lower than the expense 
rate of the worst managed of these companies. The department has functioned quite 
satisfactorily, and just about as well as if it had been an independent mutual life 
insurance company. At the same time it has apparently functioned no better than a 
good mutual company. 
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In passing it should be noted that the Commissioner in charge of the New Zea- 
land Government Insurance Office is free from political interference in making 
appointments and conducting the business, a matter which will be referred to 
later on. 


The Letter-Carrier as Agent 

It might be suggested that instead of employing separate agents, the letter-carriers 
could, incident to delivering letters, write insurance and collect premiums. Ob- 
viously letter-carriers could be trained to handle this business also more or less 
efficiently, although it is probable that the present personnel could not be trained to 
handle the more complex business of Industrial insurance, except for the relatively 
recent entrants into the service. At first sight there is something intriguing in the 
idea. Instead of the mail-carrier walking around once to deliver letters and the 
second time to collect premiums, one round trip would do for both, but practical 
experience indicates very strongly, indeed, that an effort to train a force to handle 
these two entirely different sets of transactions would result in neither business being 
properly handled. The greatly increased force of mail-carriers which would become 
necessary would in course of time tend to divide into those who specialized in 
handling the life insurance and those who contented themselves almost wholly with 
delivering mail. As a result, we would almost certainly, before long decide as a 
matter of efficiency that the two businesses must be handled separately, and that the 
life insurance must be handled solely by trained life insurance men, whose time 
should not be taken up by the delivery of letters. 

If it be conceded that as a practical matter the agency force must remain, no 
matter what organization carries the Industrial life insurance of the community, the 
above discussion has, perhaps, demonstrated the fact that no improved service to 
policyholders could be looked for under government administration, although it 
would be quite possible for the service to deteriorate. 


Are INpusTriAL Insurance Costs Excessive? 


There remains the question of cost, which is one of the main objects of criticism 
of those who feel that Industrial insurance is in need of reform. It is very necessary 
in considering the question of cost to bear in mind that cost is entirely relative. If in 
order to provide adequate burial funds the present rate of expense is necessary, and 
such funds cannot be provided by any other device at less cost to those who need 
the funds, it is absurd to contend that Industrial insurance is secured at excessive cost. 
If, however, it could be shown that extravagant wages and salaries are paid in the 
Industrial field, or that through unskillful organization a great part of the ex- 
penditures were wasted, criticism would justly lie against the companies, but until it 
can be shown that the companies are spending unnecessary sums in order to provide 
the death benefits required, no criticism on the basis of actual cost is valid. 
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Computing the Cost of Industrial Insurance 

A great deal of sheer nonsense has been written and spoken about the cost of 
Industrial insurance. It is not at all uncommon to find wild statements that 
Industrial insurance costs twice as much as Ordinary, and sometimes the statements 
go a good deal further than this, notwithstanding the fact that even a most cursory 
inspection of the annual statement of any of the large Industrial companies will show 
how totally without foundation such statements are. Indced, some commentators 
have gone beyond the double ratio, and three times, four times, six times, and even 
eight times the cost of Ordinary insurance has been by some device or other figured 
as the corresponding cost of Industrial insurance. 

An apparently reasonable but in reality absurd device which has been used in 
some comparisons is to take the premiums paid for a number of years, respectively 
under Ordinary and Industrial policies, and ignoring the interest accumulation, to 
deduct from the premiums paid for a five-year or ten-year period the surrender value 
at the end of such period, the resulting figure being called the “cost of insurance.” 
It is obvious that the true cost should include interest on the premiums paid, and 
that the real cost of insurance would be better shown by term insurance premiums 
less whatever dividends are allowed thereon. An insurance policy under which, in 
order to carry the contract for the whole of life, substantially more than the current 
cost is charged in the early years, makes it possible to return the additional amount 
with interest as part of the surrender value, so that it is not surprising to find that 
the so-called net cost over 10 years for Ordinary insurance may under some forms of 
policies appear to be less than one dollar per thousand per annum, whereas at the 
very best it must range between $5 and $10, even at the younger entry ages, with 
substantially higher figures for the older ages. c. 

Perhaps no more conclusive demonstration of the fatuity of this method of com- 
parison is necessary than the following figures, showing for age 20 at entry the 
“cost” over a twenty-year period of Ordinary and Industrial insurance in a large 
company. 








Amount of Insurance $1,000. Industrial Ordinary 
I ie FUN aches Ne daentensweetons $ 24.96 $ 18.00° 
EN hipaa akin der awenwuseneaes 501.12* 295.47°* 
CO VOR EGE BO PONE. ooo iscsisencceseesecsees 452.87%** 187.00 
EE, 4 bn edie av anianedtaNkasensin vondons $ 48.25 $108.47 
® Allows for actual number of weeks in 20 years. ** Dividends on 1934 scale deducted. 


*** Includes Cash Value of Paid-up Additions, 1934 scale. 


The indicated difference is emphasized by the fact that under the Industrial policy 
dividend returns take the form of additions to the insurance, so that during the 
twenty-year period the death benefit would range from the initial $1,000 up to $1,500, 
averaging a trifle under $1,200. 

If these figures told the whole story, in this instance at least, Industrial insurance 
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would be shown to be less costly than Ordinary. Actually, of course, the Industrial 
contract involves the higher outlay, the improper method of comparison being 
responsible for the paradox. 

Comparisons of this kind, moreover, deal only with what happens if the policy- 
holder does not die but surrenders his policy. To decide that the net cost of 
insurance can. be determined by considering the cost to those alone who do not die 
during the period for which costs are considered is no more correct than to affect 
to settle the problem by a comparison of the net profits to the estates of only those 
who die during the same period. If we consider only the profits enjoyed by the 
beneficiaries of the policyholders who die during so many years after issue, we shall 
naturally, owing to the higher death rate among Industrial policyholders, be able 
apparently to show, with at least as great justification as exists in the usual com- 
parison, that Industrial insurance is a very much more profitable venture than 
Ordinary insurance. For instance, the following figures show at entry age 4o,‘the 
amount that would be paid, using the actual mortality rates of one of the large com- 
panies in its respective Industrial and Ordinary departments, during a five-year 
period (assuming for the sake of convenience that no policies lapse during that 
period). The basis of comparison is taken as a million dollars of original insurance 
in cach case. 











Industrial Ordinary 
eee ON Ot OO WOUND... on sande sesecccdeccs $43,810 $21,270 
errr rrr rer eerie 768 161 
Ot NE By COMI. oi oi oes eee ice cees cece $44,578 $21,431 
Premiums paid by deceased policyholders............. 5,355 2,168 
Profit to policyholders or their beneficiaries........... $39,213 $19,263 


For what it is worth, the above table indicates that, per thousand dollars of insurance 
entered on, considering only those who die, the profits during the first five years 
are about twice as much under Industrial as under Ordinary insurance, notwith- 
standing that higher premiums are charged in the Industrial, and this condition 
would persist to some extent even though the period covered was extended to ten 
or twenty years. The really important fact developed by the above table is that in 
the case of Industrial insurance much more has to be paid out in the early years for 
claims than under Ordinary insurance. To call this extra distribution to the policy- 
holders extra cost to the policyholders seems a little absurd, and to criticize the 
Industrial companies because this larger distribution to the families of the decedents 
leaves relatively less to return to living policyholders is sheerest nonsense. No one 
complains that the premium for life insurance on a man aged 50 is higher than for 
a man aged 20, because everyone recognizes that insurance effected on lives aged 50 
will mature sooner for death claims and with fewer premiums paid thereon than in 
the case of policies taken out at age 20. As fewer premiums will be paid with less 
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time to accumulate interest, necessarily larger premiums must be charged. Exactly 
the same situation arises in the case of Industrial insurance, a very large part of the 
criticized extra cost being merely the larger proportionate distribution of premiums 
by way of claims among the policyholders. 


The Possibility of Governmental Economies 

The other item of cost is the expense of conducting the business. No one claims 
that government administration will prevent an insured policyholder from dying, so 
that the only possible advantage in the matter of cost under government administra- 
tion would be in the savings in expenses. This one possible source of saving, or 
possible source of loss, deserves careful consideration. 

In the preceding arguments we have demonstrated the impracticability of any 
substantial change in the organization of the agency force were the business con- 
ducted by the federal government. No doubt, it will be readily admitted that the 
government could not greatly reduce the remuneration of the agents without impair- 
ing the service. Moreover, it is very doubtful if the community as a whole would 
desire to see these wages reduced, for though the Industrial field work offers a 
reasonably satisfactory opportunity to energetic and enterprising individuals to make 
a satisfactory income, it does not produce an average wage that could be considered 
unduly high. For the most part it ranges from rather more than $20 a weck to, 
perhaps, in some cases $60 or $70 a week. The average is stated to be not far from 
$40 a week. Included in this are the earnings made by these agents in writing 
Ordinary business as well as Industrial. Considering the fact that the Industrial 
agent has to give up as a rule one or two nights a week at least to mike calls on 
his clientele, the rate of wages is not unreasonably high and no substantial reduction 
seems desirable or practicable. 

Perhaps enough has been said to demonstrate the practical impossibility of con- 
ducting Industrial life insurance without an agency force, but it may be well to 
consider how the various dealings between policyholder and company would have 
to be carried on if the agency force were abolished. 

First of all there would have to be a very great addition to the clerical force of 
the district offices, or, under federal administration, the post offices, as the recording 
of premium payments now made by the agents as they go their daily rounds would 
have to be done in the district offices, and while the increased clerical force for this 
purpose would not be nearly equal to the number of agents, it would represent a 
very substantial part thereof. 

Next would come the matter of settling claims. The work done by the agent in 
supplying the necessary forms and in assisting their completion would in part, 
again, be transferred to the district offices, and a further addition to the staff of the 
district office would be necessary to deal with claimants. As the office staff could not 
be as familiar with the individual situation as the agent visiting the homes from 
week to week would be, more difficulty and friction would naturally arise in the 
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changed method of disposing of claims. Also, there would be a great number of 
cases where notice of the claim was sent through the mail, which would mean an 
increase in the amount of correspondence on account of claims, with the consequent 
necessary increase in the stenographic force in the district offices, and also in the 
home office. 

Next we have the question of inquiries by policyholders as to various matters. 
These would be addressed either to the home office or to the district office. The 
status of a policy as to premium payments is determined from the premium receipt 
book, and as the vast majority of inquiries now are addressed to the collecting agent, 
the necessary information to enable the matter to be disposed of promptly with the 
minimum of labor is supplied, as the agent transmitting the inquiry is in a position 
to quote the date to which premiums have been paid, Moreover, a vast number of 
minor inquiries are disposed of by the agent personally. The immense increase in 
the difficulty of handling inquiries by correspondence as compared with a personal 
interview is well known to all those who have had to handle such matters. In 
practice the home office would receive a huge number of inquiries which would have 
to be transmitted by correspondence to the district office in order to locate the policies, 
and it would very often happen that the district office first selected might not be the 
one through which premiums were being paid, in which case further correspondence 
and delay would ensue in endeavoring to obtain the necessary data so as to furnish 
the required information. Alternatively, there would have to be kept in the home 
office, as well as in the district office, a complete record of all premium payments. 
It will be seen that the increase in staff required at the home office and district office 
to take care of the duties now performed by, the agents would go far to offset the 
expenses saved by abolishing the agency force. 

In the United States of America, however, there is one further factor that would 
not be present to nearly the same extent in either Oriental or European countries. 
This is the extraordinary mobility of the American populace. One of the large com- 
panies with approximately thirty millions of policies on its books found that, on the 
average, the number of weekly changes of address involving the transfer of the 
collection from one agent to another was 200,000. This means upwards of 10 million 
changes of address in a year, one policyholder out of three making an annual move. 
The collection agent generally knows in advance of the intended removal and learns 
of the new address, which is promptly supplied to the company and new collecting 
arrangements are put into effect. 

In other words, for many of the operations the strategic point for disposing of the 
matter is the home of the insured, and the company’s representative in the home 
handles the matter most economically. There is little reason to doubt that any direct 
saving in the company’s expenditures would be more than offset by increased postage 
and traveling expenses on the part of the policyholders writing or-journeying to the 
district offices. The fact of the matter is that the agency system is a highly economical 
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way of writing the business and collecting these very small premium units instead 
of being, as is sometimes claimed, an extravagant device. 

We may now consider the question of the home office payroll. This appears to 
represent in a large company something between 2 and 3 per cent of the premiums. 
If it could be abolished altogether, the saving would not be very important, and so 
far as the highly paid officers are concerned, I have been supplied with figures by 
one such company which indicate that if all the executive officers worked without 
any salary at all, the saving to the holder of a 5 cent weekly premium policy would 
not be as much as a single cent each year. There is obviously, therefore, in this 
direction, no large field for economy on the part of any government organization. 

As a matter of fact, in view of the existing methods of organization and adminis- 
tration of government departments, a large increase in home office expenses would 
be expected. The spoils system would result in the employment of persons distin- 
guished for political loyalty rather than for business efficiency, and changes in the 
political administration would be reflected in a discontinuous policy to the detriment 
of the holders of life insurance contracts. Unpleasant as this subject is, to ignore it 
altogether, and to assume that these conditions would not affect the filling of most 
of the clerical and official posts in the proposed organization, is to ignore the facts 
and assume a condition which cannot possibly exist, until political activities in the 
United States are vastly improved. 

An important item of expense which might be eliminated if the government took 
control is the matter of taxes. Looking over the accounts of one of the large com- 
panies, I noticed that for 1933 the taxes paid in the Industrial department, exclusive 
of taxes on real estate, were 25 per cent greater than the total payroll of its home 
office clerical and official forces. This brings us to a new aspect of the Industrial 
insurance situation, the fact being that in addition to providing Industrial insurance, 
the life insurance companies, Industrial equally with Ordinary, maintain organiza- 
tions for the collection of taxes, and not only pay heavy taxes to various governing 
bodies, but also carry extensive special accounts so that the proper amount of such 
taxes may be ascertained, and relieve the community of the expense to which it 
would otherwise be put of collecting the taxes directly. Of all the critics of Indus- 
trial insurance, so far as the writer knows, not a single one has suggested that the 
taxes assessed on Industrial business should be at a lower rate than those on Ordi- 
nary. While it is true that the federal government might operate without these 
taxes, it would merely mean that the community would be put to raising the taxes in 
some other and, perhaps, more expensive way, so that the gain would be entirely 
illusory, and the workers, who inevitably pay a full share of taxes however they may 
be levied, in the long run would not avoid a dollar of the taxes now levied on them 
through the Industrial insurance companies. 

Furthermore it is extremely probable that the premiums collected under govern- 
ment operation of the business would in these United States be borrowed by the 
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government as part of the federal obligations, in which case the interest return would 
range from between 1¥4 and 2 per cent less than that actually earned by the com- 
mercial companies. From the national point of view, this clearly would not be 
any loss, but to these particular policyholders of the working class there would be 
an important charge against their Industrial insurance that would represent, say, 
something between 5 and 10 per cent of their premiums. Some of this difference 
would doubtless come back indirectly, but the major part of it would probably 
represent a definite additional burden on the policyholders. 


Tue Recorp or THE Private Companies 


If the companies in the past had been negligent in the matter of giving their 
policyholders the benefits of new ideas and improving conditions, a hope for fairer 
treatment from the government might be justified. The record, however, is em- 
phatically not one of negligence, and the best guarantee that the Industrial policy- 
holders will be fairly treated in the future lies in the history of the past, which shows 
that many changes in favor of the policyholders have been made. The two largest 
companies both commenced as stock companies, and both have been mutualized to 
the very obvious advantage of the policyholders. Let us take the history of some of 
the concessions affecting older policyholders in one of these companies. A policy 
issued in 1885 at age 18, at a premium of 10 cents a week, by its terms called for a 
death benefit of $216, the contract being strictly non-participating, notwithstanding 
which the following series of changes in favor of the policyholder have been put into 
effect by this company: 


The face amount of insurance has been raised to $220, due to the fact that this latter 
amount was subsequently used by the company for this form of contract. 

Dividends were paid in cash to the policyholders commencing at the end of fifteen 
years and thereafter at five-year intervals, with yearly dividends established from and 
after the mutualization of the company in 1915. These dividends today provide that in 
the event of the death of the policyholder, the amount of insurance will be 166% per cent, 
not of the original amount but of the increased amount. 

It has also been provided that when the policyholder reaches the policy anniversary 
prior to age 75, no further premiums will be required from him. This concession was 
made a year-to-year arrangement for a number of years, and applied to the policyholder 
reaching the required age each year. It has, however, subsequently been made part of the 
guarantee, so that the company now cannot change its attitude in this matter. 

A disability bencfit was provided so that in the event of the loss of two members (arms 
or legs) or the complete loss of the sight of both eyes, the insurance with additions would 
be made fully paid-up, to be payable upon later death, and exactly the same amount would 
also be paid immediately to the policyholder. 

An accidental death benefit (prior to age 70) was added to the policy, the amount of 
such benefit being equal to the face amount of the insurance, not including the dividend 
additions. In the case of death while engaged in certain hazardous occupations, this 
benefit is of half the face amount. 
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As a result of these concessions, if the policyholder had become disabled in the 
present year, and later on had died by accident, the total amount paid to him and his 
beneficiaries would have been $951.50, or well over four times the amount of the 
original undertaking. One may wonder if under government administration any 
result approaching this would have materialized, or whether the growing margins 
which these mutual companies used for the benefit of the policyholders would not 
have been diverted to some political purpose. 

These are not the only benefits included in today’s policies and added to old 
policies by concession. Omitting many minor items I may mention the introduction 
of a grace of four weeks in payment of premiums, the allowance of cash surrender 
values and paid-up policies to those who were unable to maintain premium pay- 
ments, while those who cease premium payments and fail to apply for cash or 
paid-up policies nevertheless continue to be covered for the full amount of insurance 
as long as their equity will carry the insurance. 

While the examination made above does not indicate that there is no room for 
improvement in the conduct of Industrial insurance, it does suggest very strongly, 
indeed, that improvement is not at all likely to come via a federal government 
monopoly of the business. The records show that many improvements by way of 
concessions to policyholders have been made by the great Industrial companies, and 
as a final word it may be pointed out that with over 81,000,000 policies in force today, 
it must be conceded that the field of operations has been covered with a degrce of 
thoroughness that few other businesses can claim. The object of Industrial insurance 
is to provide that funds are available on the death of any member of a worker’s 
family. The extent to which this desideratum has been secured is convincing testi- 
mony that, on the whole, the Industrial life insurance companies have done their 
jobs excellently. This fact, coupled with the continual concessions to policyholders, 
gives, perhaps, the strongest grounds for believing that destruction of the present 
organization and its replacement by a government bureau would represent little 
short of disaster to the working classes of the United States. 
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